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B 
Before the FCC 60-731 
FEDERAL COMMUNICATIONS COMMISSION 90142 
Washington 25, D.C. 
In the Matter of ) 


Amendment of Section 3. 606, 
Table of Assignments, 
Television Broadcast Stations Docket No. 13608 
(Bakersfield, Delano, Lompoc- ) 
Santa Maria, San Luis Obispo, 
Santa Barbara,.and Santa Maria,) 
California). ) 


NOTICE OF PROPOSED RULE MAKING 
1. ‘The Commission has before it for consideration several alterna- 
tive rule-making proposals relating to television channel assignments for 
the above-named communities in the State of California. The objective of 
the instant proceeding is to consider the desirability of placing |jall com- 
mercial television operations in Bakersfield, California, on UHF channels, 


thereby achieving deintermixture of the combined UHF-VHF assignments 


1 
now provided for in that re ou 


2. The underlying purposes for such action are dealt with at length 
in the Report and Order in Docket No. 11759, released March 25, 1960, 


in which the Commission took action looking toward similar deintermixture 


2/ 


of the adjoining Fresno television market in the San Joaquin Valley.-— The 
basic reasons set out in the Report and Order in Docket 11759 in support of 
the decision to place all commercial television in Fresno on UHF channels 


are applicable to Bakersfield, both because of competitive disparities 


i/ Bakersfield is presently assigned Channels 10-, 17, 29, 39+. Chan- 


nel 10 is presently licensed to Marietta Broadcasting, Inc. , Bakersfield, 
California. The Commission.is issuing simultaneously herewith an Order 

to Marietta to show cause why its license for Television Station KERO-TV 
should not be modified to specify operation on Channel 23-, or, alternatively, 
on Channel 45-. 


rl Further proceedings in Docket 11759 are being conducted| pursuant to 
the Further Notice of Proposed Rule Making, released March 25, 1960. 


between UHF and VHF operations being carried on in Bakersfield, and 
because the VHF signal from the Bakersfield station on Channel 10 reach 
into the otherwise all-UHF service areas envisaged for the Fresno sta- 
tions. 

3. We are of the view, for the reasons stated above, that it is 
desirable to consider the deintermixture of Bakersfield under the follow- 


ing alternative proposals: 


Alternatives for Channel 10: 


A. Deletion of Channel 10- at this time, while reserving for 

future decision the alternative possible uses for that 

channel. 

Reservation of Channel 10- at Bakersfield for noncommercial 

educational use. 

Reassignment of Channel 10- to: 

(1) Santa Barbara 

(2) Santa Maria 

(3) Lompoc-Santa Maria (on a hyphenated basis). 

(4) San Luis Obispo. 
Alternative possibilities for the addition of two UHF channels at Bakers- 
field are: 

A. Assignment to Bakersfield of Channel 23- and either Chan- 

nel 50+ or 51- (This would require the substitution of Chan- 
nel 45- for Channel 37+ at Delano, California). 

B. Assignment of Channels 45- and 51- to Bakersfield. 

4. The reassignment of VHF Channel 10 to Santa Barbara or, 
alternatively, to Lompoc-Santa Maria, and the addition of UHF Channel 
45 to Bakersfield have been suggested in the petition for rule making 
filed on April 20, 1960 (RM-177) by Bakersfield Broadcasting Company, 
KBAK-TV, Channel 29. A number of parties filed responses supporting 
and opposing KBAK-TV's proposals. Opponents include: Marietta Broad- 
casting, Inc., KERO-TV, Channel 10, Bakersfield; Key Television, Inc., 
KEYT, Channel 3, Santa Barbara; and KFSD, Inc., KFSD-TV, Channel 10, 


San Diego. =f Proponents include Kern County Broadcasting Company, 


KLYD-TV, Channel 17, Bakersfield; and the American Broadcasting 
| 


Company. | 
5. The opposing comments urge denial of the KBAK-TV) petition, 
in general, on the grounds of potential loss of service, now provided by 
KERO-TV on Channel 10, to areas and populations in mountainous areas, 
124 generally to the east and southeast of Bakersfield; of differences 
in transmitter locations, terrain factors and competitive conditions 
prevailing at Bakersfield and Fresno; of potential interference|to co- 
channel stations at Tijuana (should Channel 12 also be assigned at Santa 
Barbara) and San Diego, due to "ducting", "tropospheric propagation 
characteristics", and "average terrain" factors prevailing along the 
Pacific Coast between Santa Barbara, Tijuana, and San Diego; and of 
difficulties in accomplishing deintermixture of Bakersfield, ae to the 
fact that Marietta may not be expected to consent to modification of its 
license to specify a UHF channel. The opposition of KFSD, Inc. , directed 
mainly to the propagation characteristics alleged to exist along the Pacific 
Coast, purports to show increased propagation in this area through mea- 
surements made in the region in question. KFSD, Inc., howeyer, does 
not indicate where interference is to be expected; the number of persons 
expected to lose service from such interference; or the other services 
available to persons residing in these areas. | 
6. Supporting comments allege that deintermixture of Bakersfield 
is required, if UHF television is to provide an optimum or successful 
service to the San Joaquin Valley; that the competitive conditions at 
Fresno and Bakersfield are identical; that the two markets are inter- 
related to the extent that simultaneous deintermixture of both is essential; 
that deintermixture of Bakersfield with Fresno will stimulate the growth 
of television service in the entire San Joaquin Valley; and other factors. 


3} On June 8, 1960, Bakersfield Broadcasting Company filed a reply to 


the responses of these parties; and we have considered the matters presented 
therein in reaching our decision to issue the instant Notice. 


4 


7. We have studied the arguments of the parties with some care. 
Our technical analysis of KERO-TV's contention that some 50,000 per- 


sons would lose service, in the event Channel 10 were deleted at Bakers- 


field, shows that it is based on theoretical projections of service for 


KERO-TV contrasted to present service from the present UHF stations 

as presumptively limited by line-of-site considerations. We find that 
these predictions aré based on assumptions of fixed powers and the 
present transmitter locations for Bakersfield UHF stations. The VHF 
and UHF predictions, therefore, are treated differently. It appears 

that the actual loss of service, if any, will be limited to areas which, 

in fact, are sparsely populated; and that Marietta's estimate of loss of 
service to 50, 000 persons is greatly in excess of that which would be the 
case with UHF stations operating at Breckenridge Mountain with increased 
power which, in the case of KBAK-TV, is already authorized. Moreover, 
predicted loss of service to and from co-channel stations in San Diego and 
Tijuana (in the event Channel 12 is assigned to Santa Barbara) may be 
lessened or obviated by the choice of transmitter locations north of Santa 
Barbara or by the assignment of Channel 10 to cities north of Santa Bar- 
bara, which is under review under VHF alternative proposal "C'', above, 
or by reserving for future decision possible uses for Channel 10 in other 
areas, under VHF alternative proposal "A", or by reserving Channel 10 
for noncommercial educational use, under VHF alternative proposal "B", 
above. 

125 8. The possible use of VHF and UHF channels in the San Joaquin 
Valley has been under consideration for the past four years; and, in the 
course of our studies, we have evaluated the major arguments made by 
the parties in support and in opposition to the proposed deintermixture of 
Bakersfield. We are of the view, with all of the factors pro and con be- 
fore us, that it would be in the public interest to issue the instant Notice 
and put to public rule making the alternative proposals set forth, above. 
In this way, a full opportunity will be afforded all interested parties to 


express their views on the matters under consideration and this will better 


5 | 


enable the Commission to reach a final decision in the public interest. 


The issuance of the concurrent show cause order to Marietta Broadcast- 
ing, Inc., we also find in the public interest. 
9, Reassignment of the UHF and VHF channels under consideration, 
to different communities, will require the consent of the Mexican Govern- 
ment under existing international agreements, At the appropriate time, 
procedures will be instituted to obtain the necessary consent of the Mexi- 
can Government to any changes which we may find to be in the public 
interest. 
10. Pursuant to applicable procedures set out in Section 1, 213 of 
the Rules, interested parties may file comments on or before July 27, 
1960, and reply comments on or before August 11, 1960. All submissions 
by parties to this proceeding or by persons acting on behalf of such parties 
must be made in written comments, reply comments or other appropriate 
pleadings. | 
11. Authority for the issuance of the Notice of Proposed Rule Making 
is contained in Sections 4 (i) and (j), 303 and 307 (b) of the Communications 
Act of 1934, as amended. 
12. In accordance with the provisions of Section 1.54 of the Commis- 
sion'!s Rules and Regulations, an original and 14 copies of all statements, 
briefs, responses, or comments shall be filed with the Commission. 
FEDERAL COMMUNICATIONS COMMISSION * 
Ben F, Waple 
Acting Secretary 
Adopted: June 23, 1960 
Released: June 27, 1960 


* See attached Dissenting Statement of Commissioner Cross. 


126 DISSENTING STATEMENT OF COMMISSIONER CROSS 


I dissent from the issuance of this Notice of Proposed Rule Making, 
which, when considered in conjunction with the action of the majority on 
March 25, 1960, in deintermixing Fresno (Report and Order, Docket No. 


11759, FCC 60-279), looks toward making the San Joaquin Valley an 
| 


all-UHF area. My reasons for preferring all-VHF to all-UHF operation 
in the Fresno market are detailed in my dissenting statement appended to 
the March 25, 1960 Report and Order. Those reasons apply with equal 


force to the Bakersfield market. 


B 
Before the FCC 60-732 


FEDERAL COMMUNICATIONS COMMISSION yOnas 
Washington 25, D.C. 
In the Matter of 
Modification of license of 
Marietta Broadcasting, Inc., 


KERO-TV, Channel 10, 
Bakersfield, California 


DOCKET NO. 13609 


ORDER TO SHOW CAUSE 

In a separate proceeding in Docket No. 13608 the Commission has 
before it alternative rule-making proposals which involve the deletion, or 
reservation for noncommercial educational purposes, of Channel 10- from 
Bakersfield, California, its possible reassignment to either (1) Santa Bar- 
bara or (2) Santa Maria or (3) Lompoc -Santa Maria (on a hyphenated basis) 
or (4) San Luis Obispo; and the possible addition of two UHF channels, either 
(1) Channel 23- and Channel 50+ or 51- or (2) Channels 45- and 51-; and the 
consequent deintermixture of commercial television assignments for Bakers - 
field; and, 

IT APPEARING, That, on March 25, 1960, the Commission released 
a Report and Order in Docket No. 11759, looking toward the assignment of 
an additional UHF channel to Fresno, California, envisaging further pro- 
ceedings to shift KFRE-TV, Channel 12 (licensed to Triangle Publications, 
Inc.) from that channel to an available UHF channel; and, 


IT FURTHER APPEARING, That the San Joaquin Valley, in which 


Fresno and Bakersfield are both located, is well suited for UHF transmis- 


sion; that the establishment of a fully competitive commercial television 


service in the San Joaquin Valley would be facilitated by placing all com- 
mercial television stations in the Valley on UHF channels; that) the persons 
residing in Bakersfield and the surrounding area can be served as adequately 
by all-UHF channels as by the present intermixed assignments) that the 
majority of all receivers in the area are equipped to receive Une Signals; 
and that the deletion of Channel 10- would eliminate competitive disparities 
between operating stations at Bakersfield and enhance the opportunities for 
further expansion of commercial television services in other cities in the 
Valley; and, 
IT FURTHER APPEARING, That Marietta Broadcasting, Inc., is 


presently licensed to operate on Channel 10- at Bakersfield and there is 


| 
available a suitable UHF channel (23- or, alternatively, 45-) for assign- 


ment to that City; that Channel 10- will be the only remaining VHF channel 
in commercial use in the San Joaquin Valley in the event KFRE-TV, Chan- 
nel 12, is caused to operate on a UHF channel at Fresno; and that, should 
2031 it be decided that the public interest would be served by adopting any 
of the proposals in Docket No. 13608, referred to, above, the benefits of 
deintermixture in the area could be extended by modifying the license of 
Marietta Broadcasting, Inc. (KERO-TV), for the reasons and grounds 
stated herein, and by affording Marietta an opportunity to show cause why 
its license should not be modified to specify operation on Channel 23- or, 
alternatively, on Channel 45- at Bakersfield, in lieu of Channel 10: 

IT IS ORDERED, That, pursuant to the provisions of Sections 303(f) 
and 316 of the Communications Act of 1934, as amended, Marietta Broad - 
casting, Inc., show cause why, in the event it is decided to place all com- 
mercial television stations at Bakersfield on UHF channels, its license for 
Television Station KERO-TV, Channel 10-, Bakersfield, Califgrnia, should 
not be modified to specify operation on Channel 23-, or, alternatively, 
Channel 45-. 

IT IS FURTHER ORDERED, That the Response to the Show Cause 
Order issued herein be filed on or before July 27, 1960; and, 


IT IS FURTHER ORDERED, That in the event Marietta Broadcasting, 
Inc., does not consent to the modification of its license, it file an original 
and 14 copies of its Response, by the date hereinabove specified, requesting 
a public hearing and stating that it intends to appear and present evidence at 
such hearing on such issues aS may be pertinent to the matters involved 
herein. 

IT IS FURTHER ORDERED, That failure to file a Response by July 27, 
1960 shall be deemed to be a waiver by Marietta Broadcasting, Inc., of its 
rights pursuant to Sections 303(f) and 316 of the Communications Act of 1934, 
as amended, and Marietta Broadcasting, Inc., shall be deemed to consent 
to the modification of its license to specify Channel 23-, or, alternatively, 
Channel 45- in lieu of Channel 10-. 

FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Adopted: June 23, 1960 
Released: June 27, 1960 


B 
Before the FCC 60-815 
FEDERAL COMMUNICATIONS COMMISSION PReee 
Washington 25, D.C. 


In the Matter of 


) 
) 
Amendment of Section 3. 606, ) 
Table of Assignments, ) 
Television Broadcast Stations ) Docket No. 13608 
(Bakersfield, Delano, Lompoc- ) 
Santa Maria, San Luis Obispo, ) 
Santa Barbara, and Santa Maria, ) 


California. ) ) 


FURTHER NOTICE OF PROPOSED RULE MAKING 


1, This proceeding was initiated by a Notice of Proposed Rule Making 


adopted June 23, 1960, in which interested parties were invited to comment 


on a series of proposals affecting the deintermixture of Bakersfield by certain 


alternative dispositions of Channel 10, now assigned there, and |by certain 
alternative proposals for the assignment of new UHF channels to Bakers- 
field. Among the alternative uses under consideration for Channel 10- 
are its assignment to: 
(1) Santa Barbara 
(2) Santa Maria 
(3) Lompoc-Santa Maria (on a hyphenated basis) 
(4) San Luis Obispo 


2. Ina Report and Order adopted today (in Docket 11759), the Com- 


mission ordered the deletion of Channel 12+ from Fresno in the; course of 
proceedings directed to the deintermixture of that television market. Since 
this action makes Channel 12+ available for possible assignment to Santa 
Barbara, Santa Maria, Lompoc-Santa Maria or San Luis Obispp — the same 
cities where the reassignment of Channel 10- is under consideration herein — 
we deem it desirable to consider the alternative uses of Channels 10- and 
12+ in a consolidated proceeding (subject, of course, to any necessary 
clearances with the Government of Mexico) and to this end, we invite in- 
terested parties, herein, to file comments and reply comments on the fore- 
going possibilities for use of Channel 12+, We believe that proceéding in 
this manner will be most conducive to orderly consideration and decision of 
the best uses for these two channels. 
3, A numberof comment's and reply comments filed in‘Docket 11759 
in response to our Further Notice of Proposed Rule Making, adopted in that 
proceeding on March 24, 1960, were directed to the Commission's alterna- 
tive proposal (set out in the aforementioned Further Notice) that Channel 12+ 
be reassigned from Fresno to Santa Barbara. Other comments filed in 
response to that Further Notice were directed to the possible use of Channel 
12+ at Santa Maria or Lompoc-Santa Maria. Having decided to defer our 
decision concerning which reassignment of Channel 12+ would best serve the 
public interest until we have the benefit of comments on proposals for reas- 


signment of Channel 10-, now assigned to Bakersfield, and to ¢onsolidate 


10 


128 herein the matter of the reassignment of Channel 12+, we deem it 


appropriate to deal in the instant proceeding with the above-referenced 
comments filed in Docket 11759. Parties to this proceeding are hereby 
placed on notice of our intention in this regard, so that in filing comments 
herein they may have appropriate opportunity to give attention to the above- 
mentioned pleadings which will be disposed of in this proceeding. 

4, Inthe circumstances, it is appropriate to extend the dates for 
filing comments and reply comments in the instant proceeding. Accord- 
ingly, the last dates for filing comments and reply comments are extended 
to August 8, 1960, and August 22, 1960, respectively. 

5. Comments and reply comments are to be filed pursuant to appli - 
cable procedures set! out in Section 1,213 of the Rules. All submissions 
by parties to this proceeding or by persons acting on behalf of such parties 
must be made in written comments, reply comments or other appropriate 
pleadings. 

6. Authority for the instant actions is contained in Sections 4(i) and 
(j), 303 and 307(b) of the Communications Act of 1934, as amended. 

7. In accordance with the provisions of Section 1. 54 of the Commis- 
sion's Rules an original and 14 copies of all statements, briefs, responses, 
or comments shall be filed with the Commission. . 

FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Adopted: July 7, 1960 
Released: July 13, 1960 
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Before the B 


FEDERAL COMMUNICATIONS COMMISSION © FCG 60-889 
162 
Washington 25, D.C. ateee 
In the Matter of: ) 
) 
Modification of License of 
Marietta Broadcasting, Inc., ) 
KERO-TV, Channel 10, ) 
Bakersfield, California ) 


Docket No. 13609 


MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioner King not participating. 

1. The Commission has before it for consideration the Petition to 
Set Aside or Suspend Order to Show Cause and Request for Stay filed by 
Marietta Broadcasting, Inc., on July 19, 1960. These pleadings are 
directed to the Order to Show Cause issued in this Docket on June 27, 1960, 
and to the requirement that Marietta file its response to the same on or be- 
fore August 8, 1960. 

2. By separate Order adopted in this proceeding on July 20, 1960, 
the Commission extended the time to September 6, 1960, for Marietta to 
file its response to the Order to Show Cause. The instant pleadings are 
directed to questions beyond the scope of the adequacy of the ected allowed 
for preparation and filing of the response. 

3, On June 27, 1960, we issued a Notice of Proposed Ryle Making in 


Docket No. 13608, announcing our reasons for believing that the public 


interest would be served by deintermixing the Bakersfield, California, tele- 
| 


vision market through the removal, from commercial use, of Channel 10, 
the only VHF channel now assigned there. Simultaneously, inthe instant 
Docket, we issued to Marietta an Order to Show Cause why, inthe event we 
concluded in the rule-making proceeding (Docket No. 13608) that other dis- 
position should be made of Channel 10, its outstanding license to operate on 


that channel should not be modified to specify a substitute UHF channel. 


12 


4, In its petition, Marietta contends that the Order to Show Cause 
should not issue until after the conclusion of the rule making in Docket 
13608 and, accordingly, requests that we set aside or suspend the Order 
to Show Cause. We will discuss, inturn, the arguments advanced by 
Marietta in support of its petition. 

5, First, Marietta urges that 'The Commission can reach a judg- 
ment whether the proposed modification of license will serve the public 
interest, convenience, and necessity only after its consideration of the 
comments to be filed in the deintermixture rule making proceeding."' In 
the sense that our final judgment on the merits of the proposed rule amend- 
ment cannot be reached until we have received and considered comments of 

2054 interested parties, this assertion has self-evident validity. Mari- 
etta's allegations appear, however, to suggest more, i.e., that until the 
rule making is concluded, the Commission is not in a position to make such 
an appraisal of television allocations in the Bakersfield area as would en- 
able us to elaborate grounds and reasons for the proposed modification of 
Marietta's license which would be sufficient for purposes of the issuance 
of and response to our show cause order, With this we disagree. 

6. The rule making proceeding in Docket 13608 was inaugurated after 
the Commission had' given careful consideration to the petition filed by 
Bakersfield Broadcasting Company on April 20, 1960, proposing the de- 


intermixture of that market and careful study of a number of responsive 


pleadings, including a lengthy opposition filed on May 24, 1960, by Marietta. 


Our studies of television allocations in the Bakersfield market have embraced 
consideration of pleadings filed in Docket No. 11759, a lengthy rule making 
proceeding in which much attention was given, in numbers of comments, to 
the interrelationships between television allocations at Fresno and at Bakers- 
field, both being situated in the San Joaquin Valley, with significant overlap in 
the service areas of stations assigned to each of those cities. It would, we 
think, grossly distort legal requirements and make a travesty of practical 


administration if the Commission were estopped from making any initial 


13 
assay of the probable impact upon the public interest of proposed channel 


reassignments in deciding whether or not to initiate the rule-making pro- 


ceeding, or in determining the alternative channel reassignments which 


| 
yed to bring about the essential result of deintermixture of 
| 


might be emplo 


the market. Were this true, it would follow that the mere filing of a peti- 


tion for rule making would invoke the automatic necessity of initiating a 
| 

rule-making proceeding, since only in that way could substance) be given 

the right of petition, which necessarily embraces the right that|a petition 


for rule making be given consideration. Our practice, rather, jis to con- 
sider the possible merit to the adoption of any rule-making proposal, and 
in the light of our analysis ~ which takes into account, among a things, 


such pleadings as have been filed in this case - to determine whether a 
prima facie showing is made that the public interest might be served by the 


adoption of a given rule amendment - in this case channel as signments ef- 


fectuating deintermixture. We would be acting in derelictiqn of our duty if 
we did not in the first instance attempt to assay the probable service or 
disservice to the public interest before deciding whether to impose upon 
interested parties or upon our own processes the burdens of cdndueting a 
rule-making proceeding. We have set out both in the Notice of/ Proposed 
Rule Making in Docket 13608 and in the accompanying Order to Show Cause 


the grounds and reasons for our determination that it would be/in the public 


2055 interest to consider the deintermixture of Bakersfield on the lines 
proposed in the Notice. We discern no logical or persuasive Hasis for the 


argument that, because our final judgment cannot be reached until the con- 


clusion of the rule making proceeding, we are not ina position to elaborate 


grounds and reasons for the proposed deintermixture of Bakersfield with 


sufficient clarity or specificity to warrant an order to Marietta to show cause 


why the modification of its license -— a necessary step in the deintermixture 


of Bakersfield — should not issue at this time. | 


7, Marietta further contends that its rights are infringed because we 


are unable at this stage to anticipate all the grounds and reasons which might 


14 


eventually be adduced in support of a final decision to deintermix Bakers - 
field, in the event that after all the comments were in we determined that 


the public interest would be served by making the requisite channel reassign- 


ments. In this regard we note first that Marietta is not limited in its re- 


sponse to the show cause order to a refutation of the validity of such grounds 
and reasons as the Commission has advanced in the show cause order or in 
the simultaneously adopted Notice of Proposed Rule Making. It is opento 
Marietta to advance whatever reasons it may feel support our abandonment 
of a proposal which could eventuate in the modification of its license to a 
UHF channel, In the opposition filed May 24, 1960, to the petition for rule 
making submitted by Bakersfield Broadcasting Company for the deintermix- 
ture of Bakersfield Marietta has already submitted an array of arguments 
which refine and go beyond the summary statement of grounds and reasons 
upon which the Commission initiated the rule making proceeding and adopted 
the subject Order to Show Cause. It is open to Marietta, if it wishes, to en- 
large in its response upon the matters submitted in some detail in that plead- 
ing. 

8. Marietta contends further, however, that owing to the requirements 
of Section 1. 63 (c) of the Commission's Rules it may be unduly restricted as 
to the scope of evidence or arguments it may adduce in a subsequent evident - 
jiary hearing conducted pursuant to Section 316 of the Act. Marietta appears 
to refer in particular to that portion of Section 1.63(c) which provides that: 
"|. , the permittee or licensee shall be limited in the hearing to matters 
fairly encompassed ‘within the issues raised by the response’, Marietta ap- 
pears to fear that matters developed in the rule making comments and perhaps 
covered in our decision may embrace questions with which it would not at this 
stage have an opportunity to deal in its response. 

9, Marietta's concern in this respect appears to arise from a mis- 
construction of the intent of the rule and an unfounded fear concerning a 
possibility that the Commission would be inclined to apply it in such fashion 


as to bar from the evidentiary hearing matters to which decisional importance 


15 


would have been attached in our rule making decision. Section 1. 63(c) is 
2056 phrased in terms which clearly indicate our intention to avoid any 
such unfair result, It does not purport to limit the hearing to the narrow 
confines of the matters explicitly set out in the response to the Order to 
Show Cause, but rather permits consideration in a subsequent hearing, 
of all matters fairly encompassed "within the issues" raised by|the re- 
sponse. There would appear to be only the remotest kind of possibility 
that any matters which could have decisional importance in the rule- 
making proceeding would lie beyond the "issues" raised in a response to 
the Order to Show Cause in this deintermixture proceeding. But even 


assuming that very unlikely eventuality, it would clearly be necessary 


to avoid application of the rule in such fashion as to exclude such additional 


matters from the evidentiary proceeding. 
10. Apart from the foregoing disposition of questions arising nar- 
rowly out of the language of Section 1. 63(c) of the Rules, it is relevant 
to note that, should Marietta invoke its right to demand an evidentiary 
hearing and should Marietta object to the issues designated for|such hear- 
ing, Marietta would have opportunity pursuant to Section 1, 141) jaf the Rules 
to seek their enlargement. Moreover, it is of the essence of B fair hearing 
that Marietta have reasonable opportunity to adduce evidence which is ma- 
terial and relevant to the issues and responsive to any evidence introduced 
by the Commission in the discharge of its burden of proceeding with the 
introduction of evidence and the burden of proof. 
ll. Marietta offers an additional argument which appears to be 
based upon a misconstruction of the provisions of Section 316 of the Act. 
Marietta refers to the clause in Section 316 (b) which provides} 
"(b) In any case where a hearing is conducted | 
pursuant to the provisions of this section, both the 
burden of proceeding with the introduction of Syilenre 


and the burden of proof shall be upon the Commissidn."' 
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Basing itself upon the provision in Section 316 (a) which requires that the 

licensee be “notified in writing of the proposed action and the grounds and 
reasons therefor", and upon its argument that the Commission is not ina 
position to make the requisite statement of grounds and reasons until con- 


clusion of the rule making, Marietta asserts that issuance of the Order to 


Show Cause prior to termination of the rule making "thas the effect of plac- 


ing both burdens upon the licensee, without the Commission having shown 
in any detail, particularity, or specificity, beyond a bare statement of con- 
clusions, the substance of its direct case." Here Marietta confuses the 
burdens placed upon the Commission in Section 316 (b) with the require- 
ments in Section 316'(a) (which we believe it misconstrued) concerning 
notification of "the grounds and reasons" for the action proposed by the 
2057 Commission. It is patently evident from the language of Section 

316 (b), which opens with the words ‘In any case where a hearing is con- 
ducted. . ." that the burden of proceeding with the introduction of evidence 
and the burden of proof are burdens which the Commission must sustain in 
a subsequent evidentiary hearing which the licensee may demand in the event 
the Commission remains unpersuaded by the licensee's response to the Order 
to Show Cause that the action contemplated would be contrary to the public 
interest. It requires an unwarranted lifting of these two burdens out of the 
clear context of Section 316 (b) to associate them with a statement of grounds 
and reasons in an antecedent order to show cause. After careful review of 
all of Marietta's contentions, we conclude that our statement of grounds and 
reasons in the subject Order to Show Cause are adequate for the purposes 
served by such an order. They are twofold: 

(1) To afford the licensee an opportunity to state what- 

ever reasons it may wish to advance in opposition to 

further proceedings looking toward the modification of 

its license, and 

(2) To afford the licensee an opportunity to request an 


evidentiary hearing if it desires to do so. 
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| 
12. In a separate Order adopted today in this Docket, we extended 


the time for filing the response to the Order to Show Cause to ‘September 
| 


6, 1960. In all other respects our decision herein moots Marietta's ac- 
companying request for stay of the date for filing its response) pending 
disposition of the instant petition and its separate petition filed July 14, 
1960, for extension of time within which to file its response to the Order 
to Show Cause. 
13. Accordingly, IT IS ORDERED, That the Petition to Set Aside 
Or Suspend Order to Show Cause IS DENIED, and that the Request for 
Stay, filed herein by Marietta Broadcasting, Inc., on July 19, 1960, IS 
DISMISSED. | 
FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Adopted: July 20, 1960 
Released: August 8, 1960 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
In the Matter of: ) 
Modification of license of 
Marietta Broadcasting, Inc., DOCKET No. 13609 


KERO-TV, Channel 10, 
Bakersfield, California 


RESPONSE TO ORDER TO SHOW CAUSE 
Comes now Marietta Broadcasting, Inc., the licensee of Television 
Station KERO-TV, Channel 10, Bakersfield, California, by its attorneys, 
and respectfully submits it response to the Order to Show Caulse adopted by 
the Commission in Docket No. 13609 on June 23, 1960, and réleased on 
June 27, 1960 (FCC 60-732). 


18 


Preliminary Statement 
1. On June 27, 1960, the Commission released a Notice of Proposed 


Rule Making (Docket No. 13608) in which it invited comments directed to 
the proposed placement of all commercial television operations in Bakers- 
field, California, on UHF channels (FCC 60-731, 25 Fed. Reg. 6142). 
Simultaneously therewith, the Commission also issued an Order to Show 
Cause (Docket No. 13609) directing Marietta Broadcasting, Inc., to show 
cause "why, in the event it is decided to place all commercial television 
stations at Bakersfield on UHF channels, its license for Television Station 
KERO-TV, Channel 10-, should not be modified to specify operation on 
Channel 23-, or, alternatively, Channel 45-" (FCC 60-732). Bakersfield 
is presently assigned Channels 10, 17, 29, and 39. 


% % * Ed % * x 


2069 Request for Hearing and Compliance 
with Section 1. 63(c) of the Rules 


7. Marietta Broadcasting, Inc., does not consent to a modification 
of its license. If the Commission determines in its judgment that such order 
of modification should issue, Marietta Broadcasting, Inc., requests a full, 

2070 fair, and public evideritiary hearing in strict accordance with the 

terms of Sections 303 (f) and 316 of the Communications Act of 1934, as 
amended, and such other and further statutory provisions as may be appli- 
cable, and the basic constitutional principles relating to due process of law. 
It will appear at said hearing and present evidence on such issues as may be 
pertinent to the matters involved therein, without waiver of any and all rights 
and privileges in law and equity, including but not limited to the provisions of 
Section 316 (b) of the Communications Act of 1934, as amended, that both the 
burden of proceeding with the introduction of evidence and the burden of proof 
shall be upon the Commission. 

8. Marietta Broadcasting, Inc., denies that the area now served by 
Station KERO-TV. is well suited for UHF transmission. It denies that the 
establishment of a fully competitive commercial television service in the San 


Joaquin Valley would be facilitated by placing all commercial television 
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stations in the Valley on UHF channels. It denies that the establishment of 
such "fully competitive commercial television service" in the area or 
Valley, if practicable, is a valid objective of television allocations, that 
it is in the public interest, and that it is consistent with the statutory princi- 
ple that broadcasting is a field of free competition, Federal Communications 
Commission v. Sanders Bros. Radio Station, 309 U.S. 470. It denies that 
the persons residing in Bakersfield and the surrounding area can be served 
as adequately by all-UHF channels as by the present javeemniced assign- 
ments. It denies that the majority of all receivers in the areainow served 
by Station KERO-TV are equipped to receive UHF signals. It denies that 
the deletion of Channel 10 would eliminate competitive disparities between 
operating stations at Bakersfield and enhance the opportunities) for further 
expansion of commercial television services in other cities in the Valley. 
It denies that the proposed modification of its license will promote the pub- 
lic interest, convenience, or necessity, or that the provisions of the Com- 
2071 munications Act of 1934, as amended, or of any treaty ratified by the 


United States will thereby be more fully complied with. 


9. With respect to the proposal to eliminate Channel 10 jas a VHF 
| 


assignment from Bakersfield, Marietta Broadcasting, Inc., avers: 
a. Significant numbers of people would lack service as 
a result of the elimination of the VHF channel. 
Other UHF stations will continue to operate in the 
area without regard to the continued operation af 
Channel 10 at Bakersfield. 
An unreasonably high proportion of the receiver sets 
and facilities in use in the area proposed to be de- 
intermixed cannot receive UHF signals, and cannot 
provide adequate reception, 
A portion of the present service area is particularly 


unfavorable for UHF coverage. 
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Taking into account all the local circumstances, the 


elimination of Channel 12 [sic] would not contribute tothe 


improvement of the opportunities for effective com- 
petition among a greater number of stations. 

10. With respect to the proposal to assign Channel 10 to another 
community, Marietta Broadcasting avers: 

a. It is not possible to locate the new transmitter so as 
to avoid unacceptable interference to other stations 
because of the tropospheric propagation characteristics 
of the area. 

A greater need for the channel exists in Bakersfield 
than in any other community to which it is proposed 
to be assigned. 

The addition of the new VHF assignment to any of the 
proposed communities would not improve the oppor- 
tunities for effective competition among a greater 
number of stations. 

11. Inthe event further proceedings are held looking tow ard the 
modification of its license, Marietta Broadcasting intends to introduce evi- 
dence, oral and documentary, in support of its position, pertaining inter 
alia to the following: 

White areas 

Gray areas 

Profile studies of the terrain 

The loss of population 

The loss of area 

The coverage in the area by non-Bakersfield stations 
Shadow studies 

The penetration into Bakersfield and its environs of non- 
Bakersfield VHF stations 


Measurements of television service in the area 
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The present KERO-TV coverage, as shown by: 
(1) FCC curves 

(2) Measurements 

(3) Shadow computations 

(4) Audience surveys 

(5) Mail count tabulations 

(6) Industry publications 

The present Bakersfield UHF coverage listed in subpart j, 
supra 
The Bakersfield UHF coverage with full power from present 
sites 
The Bakersfield UHF coverage with full power from 
mountain sites 
Santa Barbara VHF coverage areas losing coverage, 
based on existing, proposed, and assumed operations 

The coverage and services in Bakersfield and its environs 
if the various rule making proposals in Docket Np. 13608 
are adopted 
The coverage if satellite or booster operations are assumed 
Technical considerations of the TASO report as applicable 


to the present situation 


The degradation of services in Bakersfield and its environs 


under the various possibilities posed in Docket No. 13608 
and otherwise 
The benefits to be derived in making Bakersfield) all-VHF 
Non-deintermixture in Bakersfield and its envirgns as the 
result of proposals in Docket No, 13608 | 
Other allocations more in the public interest 
The costs of receiver conversion 


The costs of transmission conversion 


The costs of operations of VHF as opposed to UHF 
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y. The costs to the public as a consequence of technical 


considerations 


12, Inthe event further proceedings are held looking toward the modi- 


fication of its license, Marietta Broadcasting, Inc., also intends to introduce 
evidence, oral and ddcumentary, in support of its position, pertaining inter 
alia to the following: 
a. Comparative coverage showings, using FCC -defined 
contours, and, where pertinent, coverage showings 
based upon various TASO standards: 
(1) Maps: 
(a) The present VHF KERO-TV Grade B contour 
(b) The proposed UHF KERO-TV Grade B contour 
with various powers 
(c) Other VHF Grade B services in contours of 
maps (a) and (b) 
Other VHF Grade A services in contours of 
maps (a) and (b) 
Other UHF Grade B services in contours of 
maps (a) and (b) 
Other UHF Grade A services in contours of 
maps (a) and (b) 
The present VHF KERO-TV Grade A contour 
The proposed UHF KERO-TV Grade A contour 
with various powers 
Other VHF Grade B services in maps (g) and (h) 
Other VHF Grade A services in maps (g) and (h) 
Other VHF City Grade services in maps (g) and 
(h) 
(1) Other UHF Grade B services in maps (g) and (h) 
(m) Other UHF Grade A services in maps (g) and (h) 
(n) Other UHF City Grade services in. maps (g) and (h) 
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2 | 
The present VHF KERO-TV City Grade contours 


The proposed UHF KERO-TV City Grade contour 
with various powers | 

Other VHF Grade B services in maps (0) and (p) 

(r) Other VHF Grade A services in maps (0) and (p)- 
(s) Other VHF City Grade services in maps (0) and (p) 

(t) Other UHF Grade B services in maps (0) and (p) 

(u) Other UHF Grade A services in maps (0) and (p) 
(v) Other UHF City Grade services in maps (0) and (p) 
Analysis of above maps: 
(1) Populations and areas served by each of the above 
KERO-TV contours 
(2) Populations and areas served by no other stations in 
the above KERO-TV contours 


(3) Populations and areas served by one other station in 
the above KERO-TV contours 
(4) Populations and areas served by two or more other 
stations in the above KERO-TV contours 
Populations and areas served by contours of higher 
grade by none, one, two, or more stations |[i.e., the 
portions of the Grade B contour served by a city grade 
service or Grade A contour of other stations, etc. ] 
(6) Similar to 10b(5), but limited to other VHF) services 
(7) Similar to 10b(5), but limited to other UHF services 
Similar data to 10a, based upon calculation of signal in- 
tensities considering terrain and shadow factors by tech- 
niques found satisfactory for prediction of signdl strength 
in radio communications services 
Similar data to 10a, based upon actual measurements of 


Signal strengths of existing stations 
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Analyses of the costs to the public due to the conversion 
of UHF receivers in areas presently served only by KERO- 
TV or by KERO-TV and other VHF stations, the analyses. 
to consider both original equipment costs and maintenance 
costs. 
An analysis of the transmitter power required by KERO-TV 
on UHF to allow continued use of indoor antennas, such as 
rabbit ears or built-in antennas, for reception of KERO-TV 
if the station is shifted to UHF 
An analysis of the cost of installing UHF equipment of 
sufficient power to render service on UHF to areas now 
served by VHF 
An analysis of the operating costs of KERO-TV equipment, 
if the station is shifted to UHF, in order to maintain to the 
maximum extent possible the service it now provides 
A consideration of boosters, repeaters, satellites, and 
other supplementary services in areas now served by 
KERO-TV where service will be lost or decreased by 
the substitution of UHF operation: 
(1) An analysis of the location and type of facilities 
needed to recoup a reasonable portion of lost service 
(2) The costs of installation and operation of such facilities 
(3) A division of items (1) and (2) into areas now served 
only by UHF (except KERO-TV), only by VHF (includ- 
ing KERO-TV), and only by KERO-TV 
An analysis of the relative VHF and UHF coverage of 
Fresno and Bakersfield areas: 
(1) From local stations 


{2) From outside stations 


(3) The foregoing considerations to cover Bakersfield, 


Fresno, Santa Barbara, San Luis Obispo and Los 


(5) 


25 


Angeles facilities, as well as the use of both 
Channels 10 and 12 and others which may be 
utilized 
The development of service provided by UHF and 
VHF in areas east of transmitter sites of Bakers- 
field and Fresno stations: 
(a) White areas 
(b) Areas served by other UHF or by VHF stations 
from other areas, including future use of assign- 


ments in Section 3.606 of the Rules | 


A comparison of white and gray areas and |populations 


resulting from the deletion of Channel 10 from Bakers- 
field and Channel 12 from Fresno: 
(a) Based on contours calculated as specified in FCC 

Rules 
(b) Based upon calculations using terrainjand shadow 


factors | 


Considerations of overlap of UHF and VHF contours in 


other markets separated by distances similar or less than 


the distance between Fresno and Bakersfield: 


(1) 
(2) 
(3) 


Contours calculated as defined in the Rules 
Contours calculated by terrain and shadow factors 


Contours measured when available | 


The chain reaction started if Channel 10 is deleted from 


Bakersfield to produce a UHF island: 


(1) 
(2) 
(3) 
(4) 
(5) 


The Bakersfield overlap with Los Angeles! 
The Bakersfield overlap with Santa Barbara 
The Los Angeles overlap with San Diego 
The San Diego overlap with Tijuana 


The Los Angeles-Santa Barbara overlap 
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(6) The Santa Barbara-Lompoc-Santa Maria-San 
i Luis Obispo overlap if Channels 10 and 12 are 
assigned in this area 
m. Other methods of deintermixing Bakersfield: 
(1) Making Bakersfield all VHF, using Channels 8, 
10, and 12: 


(a) A study of contours, areas, populations, 


the elimination of white and gray areas, 


the overlap of resulting UHF and VHF 
services with present Bakersfield stations 
in the Valley, and the resultant overlap 
with such stations using other powers and 
locations 
(2) The possible use of other VHF channels in the 
Bakersfield area 
(3) The impact of UHF- and VHF - served cities 
upon each other with separations similar or 


less than Fresno to Bakersfield 


13. Additionally, in the event further proceedings are held looking 


toward the modification of its license, Marietta Broadcasting, Inc., in- 


tends to present evidence, oral and documentary, in support of its position, 


relating inter alia to the following: 


a. 


The numbers and/or percentages of receivers in the 
Bakersfield area which are equipped to receive UHF 
signals are insufficient to justify deintermixture. 
Viewers equipped with VHF -only sets will continue to 
receive VHF service even though KERO-TV service is 
lost to them. 

Homes equipped with VHF -only receivers will not neces- 


sarily convert their sets to receive UHF signals. 
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The economic support is minimally adequate in Santa 


Barbara for the survival of one VHF facility, jand it is, 


and will be, wholly inadequate to support additional VHF 


stations, causing the existing and any additional stations 
to fail or to render inadequate service. | 
There is insufficient economic support in Santia Maria 
for one VHF station. 
There is insufficient economic support in Lompoc for one 
VHF station. | 
There is insufficient economic support in Santa Maria- 


| 
Lompoc for one VHF station. 


| 
There is insufficient economic support in Delano for one 
UHF station. 
In the San Luis Obispo community, the economic support 
is minimal for the survival of one VHF station, making it 
wholly inadequate to support an additional VHF facility. 
Within the San Joaquin Valley, there are no communities, 
other than Bakersfield and Fresno, which are capable of 
supporting local UHF stations. 
To prevent the reception of VHF signals to the Bakers- 
field area would necessitate not only the deintermixture of 
Bakersfield but also the conversion of Los Angeles to all- 
UHF, and additional conversions and deintermixtures. 
The complete deintermixture of Fresno cannot) be accom- 
plished by the reallocation of Channel 10 as is|pres ently 
proposed, | 
The elimination of the VHF service to Bakersfield now 
furnished by KERO-TV will not eliminate the competitive 
Signals of Bakersfield stations to areas served by Fresno 
UHF facilities. | 
The extent of economic and other support in Bakersfield 


for three UHF services. 
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There is insufficient economic support in the area now 
served by KERO-TV with a VHF signal to obtain and to 
maintain similar coverage by a UHF station. 

The installation and maintenance requirements inherent 
in the use of translators and boosters, particularly in less 
accessible locations make the use of such technical aids 
impracticable. 

The economic support which the relatively wide-area 
coverage achieves with the present operation of KERO-TV 
provides for the maintenance of the present three Bakers- 
field television stations. 

The present KERO-TV service is and will continue to be 
less competitive to the existing Bakersfield UHF stations 
than a third UHF station would be in that market. 

The cost to viewers of converting VHF-only receivers to 
provide for UHF reception is excessive. 

The imposition upon viewers of the cost for the additional 
maintenance of UHF receivers, as against VHF receivers, 
is unreasonable. 

The extent to which present VHF-only receivers will re- 
ceive UHF signals from Bakersfield, or a usable signal 
from! any other station, on the channels proposed for 
KERO-TV. 

There is a greater dependence upon VHF service in 
Bakersfield than in Fresno as a result of the earlier es- 
tablishment of VHF service in Bakersfield. 

There is greater economic support in Fresno for all-UHF 


service than there is in Bakersfield. 


The extent to which markets in the United States support 


three UHF stations under the conditions now existing in 


the Bakersfield area. 
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The Commission is proposing an experiment without 

the benefit of precedent, economic or otherwise, appli- 
cable to the conditions prevailing in the Bakersfield area. 
Advertising costs would increase if Bakersfield) is con- 
verted to an all-UHF operation, resulting in a reduction 
of revenue for Bakersfield television stations. 
Two Bakersfield UHF stations can continue to operate 
in the same market in competition with one Bakersfield 
VHF station. 
Precedent exists for the operation of a so-called UHF 


island closer to one or more operating VHF stations 


than the mileage separation between Bakersfield and 


Fresno. 
UHF homes are dependent entirely for reception upon 
local VHF stations in the event the UHF portion of their 
receivers fail or require repair, thus creating ja temporary 
white area or areas in the Bakersfield market under such 
conditions if the KERO-TV VHF signal is deleted. 
The quality or quantity of area competition is not a re- 
quirement for UHF survival. 
The number of UHF homes in the Bakersfield area is not 
increasing at a rate commensurate with VHF growth. 
ff;. Should Bakersfield become an all-UHF market, a con- 
7 traction of total advertising revenues will occur. 
14, Nothing herein is intended to constitute or is to be construed as 
an admission of any fact, Nothing herein is intended to be construed as 
constituting consent to the introduction by the Commission.of any particular 
evidence, or to the exploration by the Commission of any particular area of 
inquiry, nor as limiting the areas or issues on which Marietta Broadcasting, 
2083: Inc., may adduce proof or which it may otherwise explore at the hear- 


ing. Marietta Broadcasting, Inc., reserves the right to introduce any and all 
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additional evidence, without restriction, bearing on the public interest, 
convenience, and necessity in the proposed modification of its license. 
Marietta Broadcasting, Inc. , will make such objections at the hearing 
as it deems to be appropriate, and in all respects reserves any and all 
rights to which it is entitled. Marietta Broadcasting, Inc., denies each 
and every allegation of the Commission that the proposed modification of 
its license would serve the public interest, convenience, and necessity. 

Respectfully submitted, 

MARIETTA BROADCASTING, INC. 


By /s/ Vincent B. Welch 
Vincent B. Welch 


WELCH, MOTT & MORGAN 
Its Attorneys 


Communications Building 
710 Fourteenth Street, N.W. 
Washington 5, D.C. 


September 6, 1960 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 
In the Matter of: 
Amendment of Section 3.606, 


) 
) 
Table of Assignments, ) 
Television Broadcast Stations ) 
) 
) 


DOCKET No. 13608 


(Bakersfield, Delano, Lompoc- 
Santa Maria, San Luis Obispo, 
Santa Barbara, and Santa Maria, ) 
California ) 
COMMENTS OF MARIETTA BROADCASTING, INC. 
Comes now Marietta Broadcasting, Inc., the licensee of Television 


Station KERO-TV, Channel 10, Bakersfield, California, by its attorneys, 


and respectfully submits its comments in the above-captioned proceeding 


. 
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in response totthe Commission's Notice of Proposed Rule Making released 


on June 27, 1960, (FCC 60-371,, 25 Fed. Reg. 6142) and Further Notice 


| 
of Proposed Rule Making released on July 13, 1960, (FCC 60-815, 25 Fed. 


Reg. 6806). 
* Ey * * * ox 


Successful UHF Operation In Fresno Will 
Not Be Adversely Affected By The Continued 


Operation Of Channel 10 at Bakersfield 


4, The Commission's issuance of the Notice of Proposed Rule Making 
in this proceeding (FCC 60-731, 25 Fed. Reg. 6142), is predi¢ated upon its 
decision to deintermix the entire San Joaquin Valley: | 

"2, The underlying purposes for such action are dealt 

with at length in the Report and Order in Docket No. 11759, 

released March 25, 1960, in which the Commission took action 

looking toward similar deintermixture of the adjoining Fresno 
television market in the San Joaquin Valley. [footnote omitted] 

The basic reasons set out in the Report and Order in Docket 

11759 in support of the decision to place all commercial|television 
in Fresno on UHF channels are applicable to Bakersfield, both 
because of competitive disparities between UHF and VHF opera- 
tions being carried on in Bakersfield, and because the VHF 
signal from the Bakersfield station on Channel 10 reach|into the 


otherwise all-UHF service areas envisaged for the Fresno stations." 
| 


5. It may be suggested that the primary motivation which has given 


impetus to the drive to deintermix Bakersfield has been the notion, founded 


on a misconception, that Fresno cannot be successfully deintermixed unless 


999 the VHF channel in Bakersfield is also deleted, on the theoryf{that 


their common tenancy of the San Joaquin Valley make Fresno and Bakers - 


field common or at least closely related markets. 
6. It is pertinent to note, however, that the claim now made that 


Fresno somehow cannot be effectively deintermixed to all-UHF commercial 
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operation unless there is also a concomitant UHF -deintermixture of 
Bakersfield comes from many of the same proponents of deintermixture 
who have heretofore urged VHF -deintermixture of Bakersfield together 
with UHF -deintermixture of Fresno. In this connection, Bakersfield 
Broadcasting Company, the licensee of Station KBAK-TV, Channel 29, 
Bakersfield, whose petition for rule making initiated this proceeding, 
had proposed in Docket No. 11759, the Fresno rule making proceeding, 
that Channel 12 be shifted to Bakersfield for its own occupancy after the 
UHF -deintermixture of Fresno, and elsewhere, in a petition dated Feb- 
ruary 4, 1958, had proposed the drop-in of Channel 8 into Bakersfield, 
with itself as nominee for the grant. Similarly, the American Broadcast - 
ing Company, a vigorous champion of efforts to secure three competitive 
television stations in the major markets of the nation, suggested no incon- 
sistencies in urging in Docket No, 11759 that UHF -deintermixture in Fresno 
be accomplished by the deletion of Channel 12, concurrently with VHF -de- 
intermixture in Bakersfield by the addition of Channels 8 and 12. After 
the release of the Commission's Report and Order of March 1, 1957 (FCC 
57-185), which also’ proposed the UHF -deintermixture of Fresno, the 
American Broadcasting Company stated confidently in a petition for re- 
consideration (page 8) filed on April 1, 1957: 
"Since Bakersfield and Fresno are 105 miles apart 

(22 FCC Report 373), the allocation of Channels 8 

and 12 [to Bakersfield] will not operate to 'reinter- 

mix' the Fresno area, a fact recognized by the 

Commission's action in continuing Channel 10 in 

Bakersfield (p. 368)." 
Likewise, the petition of McClatchy Newspapers, which was the moving 
force in reviving the comatose Fresno proceeding after the first Report 
and Order of March 1, 1957 (FCC 57-185), sought expedited action only 
for the deletion of Ghannel 12 from Fresno, or, in the alternative, the 


addition of VHF channels to Fresno, Conversely, Kern County Broadcast- 


ing Company, the licensee of Station KLYD-TV, Channel 17, Bakersfield 
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1000 as late as September, 1959, vigorously affirmed that it could com- 
pete effectively as one of the three television stations in Bakersfield, not 
only with the VHF station in Bakersfield but also despite the penetration of 
a portion of its service area by the VHF signal from Fresno. 

7. No new engineering factors or economic considerations have. come 
into existence which make no longer valid the fact that VHF opération in 
Bakersfield does not perpetuate intevenitixe in the Fresno area. The San 
Joaquin Valley itself is some 250 miles long, and approximistery, 105 miles 
separate Fresno from Bakersfield. In the first Report and Order looking 
to the UHF -deintermixture of Fresno, the Commission stated, |22 F.C.C. 
365, 368, 15 R.R. 15863, 1590: 

"Despite the fact that station KFRE-TV has 

been operating on VHF channel 12 since last May, 

the Fresno area is predominantly UHF. KFRE-TV 

is the only VHF station in a wide area, the closest 

other VHF stations being KERO-TV at Bakersfield 

(channel 10) and KSBW-TV at Salinas, both over | 

100 miles from Fresno. Other than KFRE-TV, no 

other grade B or better VHF service is provided |to 

the city of Fresno or to the greater part of the sur- 

rounding area. *.* *" 

It is further to be noted that the first twenty miles from the Station KERO-TV 
site on Mt. Breckenridge toward Fresno is: mountainous terrain of a very 

rugged character. 

8. Certainly there is nothing in the history of UHF operation to 
suggest that the existence of a single VHF station serving a community 
over 100 miles distant will adversely affect successful UHF operation at 
a deintermixed "island", Commission experience will readily suggest that 
UHF stations in a number of communities continue to operate with one or 


more VHF stations at distances of less than 100 miles. Accordingly, the 


claims that UHF -deintermixture of Fresno requires UHF -deintermixture 
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of Bakersfield are mere ipse dixit assertions without supporting data, which 


cannot serve as a substitute for the facts of substance upon which the Com- 
mission must predicate any action adopted in this proceeding, and which 
cannot support the proposed deletion of Channel 10 from Bakersfield. 


1001 Il. The Deletion of Channel 10 From Bakersfield 
Will Not Result In The Elimination Of VHF 


Signal Reception In The Area 
9. Since the feasibility of UHF -deintermixture turns upon the ability 


to create a UHF "island" where VHF signals will not intrude to permit the 
audience to select between VHF and UHF service, UHF -deintermixture can- 
not be effectively accomplished in Bakersfield because of the availability of 
VHF signals from other markets. 

10. Although it has been stated that a basic reason for Bakersfield 
deintermixture is that the VHF signal from the Bakersfield station on 
Channel 10 reaches into the otherwise all-UHF service areas envisaged 
for the Fresno stations, as indicated in the attached engineering statement 
there are nine VHF television sites (the seven Los Angeles stations; Sta- 
tion KEYT, Santa Barbara; and Station KSBY-TV, San Luis Obispo) which 
are closer to Baker'sfield than is the KERO-TV site on Mt. Breckenridge 
to Fresno. In comparison with the 110 miles between the KERO-TV site 
and Fresno, and the 107 miles between the San Luis Obispo Channel 6 site 
and Fresno, Bakersfield is only 78 miles from KEYT, Santa Barbara, 94 
miles from KSBY-TV, San Luis Obispo, and 95 miles from the seven Los 
Angeles stations. Engineering calculations indicate that the entire metro- 
politan area of Bakersfield is within the Grade B contour of KEYT, Channel 
3, at Santa Barbara, a facility which carries the programs of all three 
national networks, and signal measurements in pleadings heretofore filed . 
by the licensee of KEYT in the Fresno rule making proceeding likewise in- 
dicate a penetration of the area, The Grade B contour of the seven Los 
Angeles stations also intrudes into the Bakersfield service area. 

11, In addition, since the present Santa Barbara site is 78 miles 


from Bakersfield, Santa Maria is 86 miles, and Lompoc is 98 miles, the 
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| 
assignment of Channels 10 and 12 to any of the proposed locations would 


\ place two more VHF stations closer to Bakersfield than Station KERO-TV 
is from Fresno, for a total of eleven stations. Insofar as the objective of 
the Commission's proposal to delete Channel 10 from Bakersfield is based 
even in part upon the elimination of the KERO-TV signal in the Fresno 
service area, it must be recognized that the related proposal to assign 

1002 Channels 10 and 12 to Santa Maria-Lompoc-Santa Barbara would 
create a more aggravating problem for Bakersfield than the Co ission 
contemplates exists for Fresno. 

12. Accordingly, while Fresno is not within the Grade B contour 
of any VHF station, Bakersfield on the other hand is within the Grade B 
contour of KEYT-TV and also receives some service from other VHF sta- 
tions. The proposal to deintermix Bakersfield could thus only be accom-~ 
plished through a chain reaction requiring an excessive number of channel 
changes of existing stations. Although Fresno can be isolated as a UHF 
island by the deletion of Channel 12, Bakersfield cannot be a protected 
UHF island because of the penetration of competing signals from VHF 
facilities, impeding conversion by owners of VHF -only sets and restricting 
the dependence of the area solely upon UHF signals. 


* * * * * * % % 


IV. The Present Television Channel Allocations 
In Bakersfield Provide Full And. Complete 
Opportunity For Effective, Vigorous, Multi- 


ple-Channel Competitive Television Service | 
17, Although VHF -deintermixture would provide a moré appropriate 


remedy than UHF -deintermixture if one-band service in Bakersfield were 
required, under the circumstances there is no appropriate occasion for 
deintermixture of either variety in the Bakersfield market, since deinter- 
mixture will not improve the opportunity for more effective competition 
among a greater number of stations in a market where competition now 
flourishes. The ultimate objective of a satisfactory television allocation 


plan must be not to insure competitive equality in the same band between 
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competitive television stations, but to provide the best possible television 
service to meet the needs and interests of the public in the service area, 
In the Hartford Deintermixture Case, the Commission stated on reconsidera- 
tion, 15 R.R. 1549, at 1550b: 
11% x bk While we are concerned with preserving UHF 
as a part of our nationwide television system, our primary 
purpose in the individual rule making proceedings is the 
effectuation of a television allocation in the particular com- 
munities and areas involved that would provide the most 
satisfactory service to the public. We are not endeavoring 
to protect particular UHF stations from competition, nor 
is our primary objective the assistance of UHF. The ulti- 
mate test comes down to whether the allocation will, in our 
judgment, be likely to provide the best television service 
to the public. * * *" 
In the Madison Deintermixture Case, the Commission stated on reconsidera- 
tion, 15 R.R. 1572, at 1572a: 

1005 "2 3 & What we are trying to accomplish is the 
effectuation of television allocations in the specific com- 
munities and areas concerned that would be most likely 
to provide multiple television service to the public, And 
it is this consideration - service to the public - that is 
uppermost, no matter whether this can be achieved by 
adding VHF channels, deleting VHF channels, or retain-. 
ing the status quo. * * *" 

Again, in the recent Fresno Report and Order, the Commission has re- 
stated this objective (paragraph 16): 


‘The primary purpose of seeking to reduce com- 


petitive disparities among stations in the same market 


- insofar as they derive from the use of the different 


frequency bands — is not, of course, to improve or 
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otherwise adjust the commercial opportunities of station 
operators, but rather to enhance the opportunities fox 
the development of television service capable of filling 
the needs and interests of members of the public resi 
dent throughout the areas concerned, * * *'! 
18. Inthe Fresno proceeding, the Commission has concluded that 
an improvement in "heightening opportunities for maintaining, increasing 
and improving the currently available and future television services * * * 
is to be expected from placing all commercial services at Fresno in the 
UHF band" (paragraph 15, FCC 60-279, 19R.R. 1581). 
19. In Bakersfield, on the other hand, the actual operating experi- 
ence of record in this specific market has affirmatively demonstrated that 
the same result has now been achieved with existing intermixed assignments. 
With the present allocation of television channels, including Channel 10, 
“opportunities for maintaining, increasing and improving the currently 
available and future television services" have been actively promoted and 
fully developed to meet the needs and interests of the inhabitants of the area 
and to provide the best possible service to the public: 
a. Maintaining service — The retention of Channel 10 in Bakers - 
field offers the only means for preserving the existing service of a signifi- 
cant population in an area which must otherwise become a "white"! or "gray" 
area as well as obviating the necessity to the public of making) substantial 
expenditures for UHF facilities. There has not been a modicum of evidence, 
on the other hand, that the continued operation of Station KERO-TV will en- 


danger the existing service of other stations. 


| 
1006 b. Increasing service - At the time two additional UHF channels 


were allocated to Bakersfield, there were five applications filed for the two 
facilities, so that the operation of Station KERO-TV has not been a barrier 
to others seeking to provide additional service to Bakersfield. Following 
mergers and dismissals, both channels are now assigned. Kern County 


Broadcasting Company, the licensee of Station KLYD-TV,. Channel 17, 


Bakersfield, provides a new third television service to Bakersfield, and 


Pacific Broadcasters Corporation holds a construction permit for Station 
KBFL(TV), Channel 39, Bakersfield. In addition, Station KERO-TV does 
not inhibit the establishment of additional competitive television facilities 
elsewhere in the San Joaquin Valley. As noted in the Fresno Report and 
Order (paragraph 16), an application (BPCT -2732) was filed on December 
7, 1959, by Sierra Broadcasting, Inc., for a construction permit for a 
new UHF television station to operate on Channel 27 at Tulare, California, 
which is located in the San Joaquin Valley between Fresno and Bakersfield. 
In addition, another application (BPCT-2773) has subsequently been filed 
by KCOK, Inc., for Channel 27 at Tulare, and an application (B PCT -2800) 
has recently been filed for Channel 53 in Fresno. 

c. Improving service — Under the spur of existing competition, 
Bakersfield Broadcasting Company has sought and been granted a construc- 
tion permit to increase its effective radiated power from 19 kw visual, 

10.5 kw aural, to 120 kw visual, 64.5 kw aural; to change its transmitter 
location from the Valley to a mountain-top site; to change its type of trans- 
mitter and antenna and other equipment; and to increase its antenna height 
above average terrain from 626 feet to 3,685 feet. Its actions can only be 
consistent with the position that it will provide a competitive service to 
Bakersfield without regard to the operation of Station KERO-TV on Channel 
10, and it has upbraided the Channel 39 permittee (BMPCT -5448) for not 
proceeding forthwith'to complete construction in accordance with its permit, 
regardless of the results which may ultimately be reached in rule making 
proceedings. 

1007 20. The record will reflect that Marietta Broadcasting, Inc., has 
not resisted competition in Bakersfield, and that it has affirmatively sup- 
ported the Commission's endeavors to provide a greater number of competi- 
tive television services to the Bakersfield area. Marietta Broadcasting, Inc., 
for example, intervened in support of the Commission in opposition to the 


appeal of the Channel 29 licensee before the United States Court of Appeals 


39 


when the addition of Channels 17 and 39 was contested in Bakersfield 
Broadcasting Company v. Federal Communications Commission, 105 
U.S. App. D.C. 293, 266 F.2d 697, 18 R.R. 2114 (1959), and urged that 
the Court affirm the Commission's action adding Channels 17 and 39 to 
Bakersfield, on the ground that such action was calculated to serve the 
needs of the public by making available at an early date additional local 
television outlets and service. 
21. It must also be noted that Kern County Broadcasting Company, 
the licensee of Station KLYD-TV, Channel 17, Bakersfield, has averred, 
in an opposition dated March 6, 1958, to a petition by the licensee of 
Channel 29 to add Channel 8 to Bakersfield, that "Several UHF stations 
can compete with one VHF station in a market such as Bakersfield but the 


addition of a second VHF station would clearly foreclose even a third serv- 


ice" (paragraph 3) (emphasis added). It also stated in comments filed in 
8 | 


the Fresno rule making proceeding dated September 23, 1959, As Kern 
County has previously advised the Commission, it is confident that it can 
compete effectively as one of three television stations in Bakersfield even 
though one of those stations is VHF and even though the signals of an addi- 
tional VHF station in Fresno,. California (KFRE-TV), are satisfactorily re- 
ceived in a portion of its service area" (paragraph 5) (emphasis added). 


V. The Existing Inadequate Percentage Of All- 
Channel Receivers Available In The Bakers-| 
field Service Area, And The Heavy Costs 
Required For The Purchase, Conversion, 
And Adaption Of Sets And Receiver Facilities, 
Impose An Excessive And Unreasonable Burden 


Upon The Public 
22. The first VHF television service was established in Bakersfield 


on September 26, 1953, but a similar service did not commence operation 

jn Fresno until May 10, 1956. Because of this lag in VHF serwice in Fresno, 
1008 the relative nature of the terrain at and surrounding the Lespective 

transmitter sites, differences in UHF power and coverage, the distribution 

of population, and for other reasons, greater public dependency upon VHF 
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service has developed in Bakersfield than in Fresno, reflective of the 


relative percentages of UHF penetration in both areas. Based upon 
statistical data and market area studies published by Television Magazine 
since 1956, and the Nielsen surveys of 1960, it is calculated that nearly 
75% of all homes in the Fresno area receiving service from Channel 12 
are also equipped for UHF reception, but less than 38% of the television 
homes within the area served by KERO-TV are so equipped. The pref- 
erence of the Bakersfield public for VHF service, together with the in- 
ability for one reason or another to receive UHF signals, is quite evident 
from the television circulation history of the area: over the years since 
1956, VHF circulation in the Bakersfield area has increased nearly 
threefold, while during this same period the number of UHF homes in 
the area has actually decreased. 

23. Currently, there are approximately 110,000 VHF-only re- 
ceivers in 176,500 television homes within the area served by KERO-TV 
on Channel 10. Before the station's establishment in 1953, a substantial 
number of VHF area sets relied upon Los Angeles signals. Station KBAK- 
TV began operation on Channel 29 in Bakersfield on August 20, 1953, 
slightly more than one month before the establishment of service on Chan- 
nel 10. Upon the advent of UHF operations, the public in the Bakersfield 
area purchased combination VHF-UHF receivers, and many of the homes 
previously equipped! only for VHF reception installed conversion devices in 
order to secure the new program service from KBAK-TV. The original 
transmitter facility of KBAK-TV utilized a power of only 19 kw visual with 
an antenna height of 396 feet above ground and 630 feet above average ter- 
rain. The station has continued to operate during the intervening years 
with this modest power and height. Accordingly, prior to November 8, 1959, 
when KLYD-TV began operations on Channel 17, KERO-TV served a much 
greater area than the UHF coverage area surrounding Bakersfield. Since; 
the second UHF station in the Bakersfield area has been in operation, there 


has been an increase of approximately 1,600 UHF homes. 
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1009 24. If it is assumed arguendo that it is possible to provide UHF 
service to the 110,000 VHF -only homes which rely upon KERO-TV for 
service, recognizing the problem that the reception of the UHF’ signals 
of KERO-TV would vary somewhat in each location, it may be|most con- 
servatively estimated, assuming an expenditure of $50 per television 
home for the purchase and installation of the necessary additional elec- 
tronic equipment and antennas to receive UHF transmission, that the total 
capital investment for the 110,000 VHF -only families required would be 
approximately $5,500, 000. 

25. Not only is the initial investment in UHF receivers greater 
than that for VHF wanaaverk: but there are also extra maintenance and serv- 
ice expenses. In most instances, the UHF portion of the receiver is.not 
utilized for VHF -only repeption, ard this additional section of|the receiver 
is subject to failure and tube expense not normally encountered in VHF -only 
receivers. An average additional expense per annum for such additional 
receiver use can be most conservatively estimated at about $10. Accordingly, 
the 110,000 present VHF -only families would be required to expend another 
$1,100, 000 yearly to maintain their sets to receive UHF signals. Over the 
next ten years, therefqre, any forced reliance upon UHF service in the 
Bakersfield area will cost the public throughout the present KERO-TV serv- 
ice area about $16,500,000. Some of these families will be forced to rely 
upon far inferior VHF signals from distant stations, and some will be outside 
the range of a usable signal from any source. For. these families, television 
reception will either have become a thing of the past and their television re- 
ceivers useless pieces of furniture, or the assumption of a heavy economic 
burden will be mandatory. 


VI. The Proposed. Deletion Of Channel 10 From 
Bakersfield. Would Result In The Elimination 
Of Television Service To Significant Numibers 
Of Persons And. A Reduction Of Television 
Service To Others = 


LS 


26. Inthe recent Fresno Report and Order of March 25, 1960, the 


Commission observed that additional evidence indicated the possibility that 
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1012 Nevada Mountains, where some communities located in the foothills 
of the mountains east! of Fresno are effectively sealed off by the intervening 
terrain between them and the transmitter site. In that area, however, UHF 
stations may shift their sites to a location more favorable for service, and 
the Commission is of the view that translator stations can provide service 
to shadow areas. 

32. On the other hand, in the Bakersfield service area the com- 
munities to lose service are so widely separated that translators, boosters, 
satellites, or other means cannot provide adequate and economically feasible 
substitute service. Translators and on-channel booster relay transmitters 
are placed normally on high and generally inaccessible locations. Suitable 
locations for such relays in the areas east and northeast of Bakersfield are,- 
in many instances, several miles from dependable commercial power supply 
sources. The cost of bringing commercial power to the sites would be pro- 
hibitive, and the alternative of using gasoline or diesel-powered generators 
as sources of power for the relays would also be costly. Because of the 
general lack of dependability of such power sources, they would require 
relatively frequent servicing and experience frequent interruptions between 


regular maintenance intervals. These factors not only tend to increase the 


cost involved in the establishment and use of relay transmitters of any type, 


but interruptions to service may be more frequent than usual because of 
hazardous road conditions during periods of bad weather and the commonly 
known inaccessibility of many locations where such installations would likely 
be placed. Accordingly, regardless of the method chosen to reach the fami- 
lies in the present KERO-TV service area east and northeast of the mountains, 
it can be expected that they will, at best, receive a far less dependable serv- 
ice than they presently enjoy, even assuming that any substitute service is 
possible at all. In addition, since many of the communities consist of less 
1013 than 100 families, the cost of a translator, booster, or satellite 


would be prohibitively expensive. 
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VIII. Channel 10 Cannot Be Satisfactorily Reallocated 


As Proposed : , 
33. In the Sixth Report and Order, 1 R.R. (Part 3) 91:601, 91:638, 


the Commission recognized that there are some areas outside of Zone Il 
where mileage separations wider than those contemplated by the zone 
assignment would have to be established on a case-by-case basis because 
of tropospheric propagation (paragraph 121): 
"As we have pointed out in the Third Notice, in| certain 
areas of the country, particularly the Gulf Coast arefa, high 
levels of tropospheric propagation may be expected, | In such 
areas greater separations are necessary to compensate for 
the reduction in service areas that is caused by the inter- 
ference resulting from the high level of tropospheric’ propa- 
gation. We have carefully reexamined the record and the 
comments that have been filed pursuant to the Third |Notice 
and we have determined that only the Gulf Coast area should, 
by rule, be treated differently from other areas which may 
be affected by a high level of tropospheric propagation. In 
reaching this conclusion we are aware that wide separations 
will have to be maintained in other areas as well to precere 


against the effects of high levels of tropospheric propagation. 
We believe, however, that these situations can be considered 


on a case-to-case basis, and we have attempted to take care 
of this problem on such a basis in establishing the Tjable of 
Assignments in this proceeding." (Emphasis added)). 
34, It is well recognized that the coastal area of Southern California 
is an area of very high levels of tropospheric propagation similar to that of 
the Gulf Coast, so that the allocation of Channel 12 to Santa Barbara would 
create serious problems with the operation of a Channel 12 station at Tiju- 
ana, Mexico (see, e.g., petition for reconsideration dated April 1, 1957, 


by the American Broadcasting Company, Docket No. 11759; comments of 
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May 2, 1960, and reply comments of May 16, 1960, of Key Television, Inc., 


Docket No. 11759; and opposition of KFSD, Inc., to proposed rule making, 
June 3, 1960, RM-177). This problem is accentuated with respect to the 
proposal to assign Channel 10 to Santa Barbara, which is less than 190 miles 

1014 from Station KFSD-TV, Channel 10, San Diego. The path between 
Santa Barbara and San Diego, as between Santa Barbara and Tijuana, is al- 
most entirely over water where the existence of a ducting effect further 
extends the television signals along the coast. In order to avoid the un- 
acceptable degradation of signals, therefore, it would be necessary to locate 
a site so far north of Santa Barbara that no useful purpose would be served 
by its assignment to Santa Barbara. No white areas would be served by 
assignment of the channel to any of the proposed communities. 

35. In addition, because of the economics of the area, an additional 
television broadcast station in Santa Barbara cannot survive, and may create 
the conditions for both stations to render inadequate service in a manner con- 
sidered by the Supreme Court of the United States in Federal Communications 
Commission v. Sanders Bros. Radio Station, 309 U.S. 470, 475-476 (1940): 

"This is not to say that the question of competition 
between a proposed station and one operating under an 
existing license is to be entirely disregarded by the Com- 
mission, and, indeed, the Commission's practice shows 
that it does not disregard that question. It may have a 
vital and important bearing upon the ability of the appli- 
cant adequately to serve his public; it may indicate that 
both stations, - the existing and the proposed = will go 
under, with the result that a portion of the listening pub- 
lic will be left without adequate service; it may indicate 
that, by a division of the field, both stations will be com- 
pelled to render inadequate service. * * an 

36. As pointed out by pleadings in Docket No. 11759 by Key Television, 
Inc., the licensee of Station KEYT, Channel 3, Santa Barbara, Station KEYT, 
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since the inception of service in the Summer of 1953 has operated ata 
substantial loss under two different ownerships. Even today, it continues 
to sustain a substantial annual loss, amounting to more than $75, 000 in 
1959 alone, despite its operation as the only station in the community and 
the fact that it enjoys the benefit of some network programs from all three 
networks. With a 1950 Census population of only 44,913 persons, a large 
1015 proportion of whom are retired elderly persons, Santa Biarbara is 
primarily a residential and resort community with virtually no industry. 
The inability of a second station to survive in Santa Barbara would be 
further aggravated by the fact that Santa Barbara presently receives serv- 
ice from its own station (KEYT), and from the seven Los Angeles stations 
from their sites at Mt. Wilson, with a portion of Santa Barbara County 
served also by San Luis Obispo (KSBY -TV) (see petition for réconsideration 
of April 1, 1957, of American Broadcasting Company in Docket No. 11759). 
37. The allocation of Channel 10 to Lompoc (1950 Census population 
5,520) or to Santa Maria (1950 Census population 10,440), both of which 
are in Santa Barbara County, or to San Luis Obispo (1950 Census popula- 
tion 16,001), or to two or three cities on a hyphenated basis, would obvi- 


ously be an even a inefficient assignment. The small sizes of the pop- 


ulations, and the effect of service from Station KEYT at oa Barbara and 
Station KSBY-TV, San Luis Obispo, a semi-satellite of Station KSBW-TV, 
Salinas-Monterey, make it evident that a station could not surivive in these 
markets. If additional service is required in the communities, the situation 
appears to be particularly suited for service from translator btations as 
presently serve Vandenberg Air Force Base between Lompoc and Santa 
Maria. | 
38. Deletion of Channel 10 from Bakersfield without any allocation, 
or its reservation in Bakersfield for non-commercial educational use, would 
manifestly constitute a waste of a valuable portion of the spectrum, There 
has been no demand from educational authorities in the area, it is properly 


to be noted, for educational television facilities, nor any indication that UHF 


is not satisfactory for educational purposes. 
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IX. The Failure To Secure VHF Spectrum Space From 
Government Allocations Requires A Reappraisal Of 
Over-all Allocation Policy Before Further De-Inter- 


mixture Plans Are Adopted 


39, Ina statement submitted to the Senate Committee on Interstate 
and Foreign Commerce on April 17, 1959, the Chairman of the Commis- 
sion announced that selective deintermixture was ineffectual as a policy: 

“The Commission is likewise convinced that 'deinter- 
mixture’! — the assignment of VHF-only facilities to some 
communities, and UHF-only to others - cannot provide a 
long-term answer to the allocations dilemma. Deinter- 
mixture limited to selected communities cannot provide 
the needed stimulus for future UHF expansion. Area de- 
intermixture, on the other hand, would involve large-scale 
disruption to the public and introduce inequities and inef- , 
ficiency in the distribution of station facilities among the 
separate communities and States. 

Woe kk 

"In assessing deintermixture, the Commission stressed 
its limited \utility in fostering the fuller utilization of UHF 
channels on a nationwide basis. Hopefully, deintermixture 
could serve to increase the number of competitive outlets 
in some communities, establish a core of viable UHF markets, 
and halt further deterioration in the UHF industry. However, 
the Commission in its Report of June 1956 pointed out the follow- 
ing shortcomings inherent in an extensive nationwide program 
of deintermixture: the undesirability of eliminating VHF assign- 


ments in areas with little UHF set saturation; the penetration 


of most areas with signals from VHF -only markets and the con- 


sequent inability to carve out significant areas in which UHF 
could grow; and the likelihood that elimination of local VHF 


assignments would create substantial “white" areas, unless 
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the UHF broadcaster could somehow substantially extend 
his service area or unless the public in these areas under- 
took the additional cost of erecting high receiving antennas. 
As a result of these considerations, the Commission de- 
scribed deintermixture as an "interim" measure, pending 
adoption of a long-range solution. 
"Experience with deintermixture in the intervening 
years has demonstrated that it is ineffectual as a national 
allocation policy, One or another pertinent consideration 
has served to narrow the possible communities in which de- 
jntermixture could be justified in the public interest: |the 
opportunity to add VHF assignments at approved minimum 
spacings through simple “drop-ins", rearrangement of 
assignments in other nearby communities, or relocation 
of station antennas; the danger of creating white" areas; 
the availability of multiple VHF signals from nearby 
major centers; unfavorable terrain; or insufficient UHF 
set conversion. Procedural delays flowing from adjudicat- 
ory requirements in those instances where the Commission 
has ordered removal of a VHF assignment also have served 
to minimize the immediate benefits expected from deinter- 
mixture," | 


1017 40. Selective deintermixture has always been recognized as only 


an interim measure to relieve pressing scarcities in individual markets 


during the: Commission's long range studies of alternative approaches to 


a solution of the television allocations problem. Since the UHF -deinter- 


mixture of Fresno and the institution of this proceeding, the Commission 
has been advised that the Department of Defense, joined by the Office of 
Civil and Defense Mobilization, are unable to accept the Commission's 
plans for the exchange of spectrum space because they would we aken to 


an unacceptable degree the ability to maintain the national defense and 
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security, and could not be implemented without the expenditure by the 
Government agencies of in excess of 5 billion dollars for United States 
military operations alone, entailing too great risks to be accepted in 
today's international climate, 

41, It becomes appropriate, therefore, at this critical juncture 
in the evaluation of the future of television allocations, for the Commis- 
sion to reappraise its position and policies before further interim 
measures are undertaken of so drastic a nature as are proposed in 
Bakersfield. The effect of deintermixture upon existing television 
service and the substantial outlays of funds that would be required of 
the public have been discussed supra. It is also pertinent to note that 
the proposed modification of the license of Station KERO-TV to UHF 
operation would constitute an unreasonable financial burden upon the 
licensee which may make conversion unfeasible. As indicated in the 
attached engineering statement, it has been estimated that conversion to 


UHF transmission which would place an acceptable signal in the Bakers- 


field area would be very costly if the present mountain-top site is utilized. 


At a somewhat lower figure, Station KERO-TV may be able to convert to 
UHF facilities for operation from a site on the Valley floor, but with a sub- 
stantially less extensive service. In the present uncertain state for long- 

1018 range television allocations, it is submitted that beyond considera- 
tions of fairness to the licensee of Station KERO-TV, over-all public in- 
terest requires that the proposed deletion of Channel 10 from Bakersfield 
be denied. 

WHEREFORE, THE PREMISIES CONSIDERED, Marietta Broadcast - 
ing, Inc., urges that the Commission reject the proposals advanced in this 
proceeding, and that no action be taken with respect to Channel 10, 

Respectfully submitted, 
! MARIETTA BROADCASTING, INC. 


Communications Building 
_ /s/ Vincent B. Welch 


710 Fourteenth Street, N.W. By ~ 
Washington 5, D. C. | WELCH, MOTT & MORGAN 


September 6, 1960 Its Attorneys 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
In the Matter of 


Amendment of Section 3. 606, 
Table of Assignments, 
Television Broadcast Stations 
(Bakersfield, Delano, Lompoc- 
Santa Maria, San Luis Obispo, 
Santa Barbara, and Santa Maria, 
California). 


Docket No. 13608 
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REPLY COMMENTS OF BAKERSFIELD BROADCASTING COMPANY 
: = = aE ea 


Comes now, Bakersfield Broadcasting Company, Licensee of 
Television Station KBAK-TV,. Channel 29, Bakersfield,. California, by 
its attorneys and respectfully submits its replies to the comments of 
Marietta Broadcasting, Inc. (KERO-TV),.KFSD, INC. and KEY TELE- 
VISION, INC. (KEYT). In support whereof the following is shown: 


Reply to Marietta Broadcasting, Inc. 


Marietta Broadcasting, Inc., Licensee of KERO-TV Channel 10, 
Bakersfield, has, throughout the whole course of the proceedings on San 
Joaquin Valley allocations fought any change in the situation from that now 
existing. At the outset it should be recognized that with the deletion of 
Channel 12 from Fresno, pursuant to Docket 11759,. KERO-TV's position 
as the only occupant of a VHF channel, Channel 10, in Bakersfield would 
become even more overwhelming and would have serious adverse effects 
on competition in the San Joaquin Valley. 

KERO-TV makes the claim that continued intermixture is good for 
Bakersfield, even if it is not for Fresno, and that the continuance of 
KERO-TV's dominant position on Channel 10 would not adversely effect 
either the Fresno solution or competition in Bakersfield and the rest of the 
Valley. This argument has been repeatedly rejected by the Goknitiission. 


The basis of its: Fresno rule making decision was the lack of feasibility of 
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any solution but a UHF solution for the San Joaquin Valley and the need to 
treat this area in common. Though Marietta weakly argues to the con- 

1382 trary, the attached engineering statement by Robert L. Hammett, 
shows that VHF service from Coastal towns will be of no significance and 
that the deletion of Channel 10 will make the area truly a UHF area. 

As to the economical feasibility of relocating KERO-TV, in the event 
it would have to be moved from its present site, the attached engineering 
statement refutes the claims that KERO-TV would have to move when it 
shifts to UHF. The fact is that KBAK-TV is, at great cost, moving'up to 
the same location ag KERO-TV where it will serve Bakersfield, in full 
accordance with the Commission's rules. 

The only serious point advanced by this party, is the claim that 
shifting it from Channel 10 to a VHF Channel would produce "white" areas 
and loss of service to a significant number of people. The attached state- 


ment shows that the number of people which might be so affected would be 


extremely small in number and be confined to the region east of the Sierra 


Nevada Mountains and North of Los Angeles (5,854 persons). KERO-TV 
also has contended that there would be no substitutions for that lost serv- 
ice because the small area involved could not be supplied by other means. 
The engineering statement, attached, disposes of this contention. 

In regard to the claim that it should be entitled to some considera- 
tion because of factors connected with its acquisition of the station, the 
fact is that it acquired the station by purchase with full knowledge of the 
pending allocation changes and proposals. 

* * * * * * * * 

1384 Respectfully submitted, 
BAKERSFIELD BROADCASTING COMPANY 


550 Central Tower 
San Francisco 3, California Hearne & Spillane, Its attorneys 


703 Perpetual Building | By /s/ Lester W. Spillane 
Washington 4, D. C, Fisher, Wayland, Duvall & Southmayd 
Dated: Its Attorneys 
September 21, igo /s/ Ben C, Fisher 

* * * * * * 
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TELEVISION STATION KBAK-TV 
BAKERSFIELD, CALIFORNIA 


ENGINEERING STATEMENT OF ROBERT L. HAMMETT 

CONSULTING RADIO ENGINEER 

The firm of Hammett & Edison, Consulting Radio Engineers, has been 

retained by Bakersfield Broadcasting Company, licensee of Television Sta- 

tion KBAK-TV, Bakersfield, California, to make engineering) studies of the 

Comments filed by other interested parties to the Notice of Proposed Rule- 

making in Docket 13608 adopted June 23, 1960. The following engineering 

statement is in support of the Reply Comments to be filed by Bakersfield 

Broadcasting: Company concerning the Comments of Marietta Broadcasting, 

Inc. (KERO-TV) dated September 6, 1960. 
In its Comments KERO-TV makes a number of conclusions which in 

our opinion are not adequately supported by engineering showings. The most 


significant of these are treated individually below. 


Will Deletion of Channel 10 Eliminate VHF reception in Bakersfield? 


An examination of the Grade B contours shown by the KERO-TV 
engineering exhibit shows that the theoretical coverage of the|/Los Angeles 
television stations ‘in the vicinity of Bakersfield is limited to a small portion 
of the area covered by the existing UHF stations in Bakersfield. The area 
of overlap is shown on the map to be almost entirely mountainous and, from 
personal knowledge, I know it to be essentially unpopulated. The towns of 
Grapevine and Lebec shown on the map are simply groups of service stations 
on the main highway between Bakersfield and Los Angeles. The area shown 
on the same map as being covered by KEYT is the only significant penetra- 
tion of VHF coverage in the Bakersfield market, according to| the KERO-TV 
exhibit. 


The actual coverage of the various stations involved in this study is 
| 


markedly affected by the terrain conditions. Specifically, the coverage of 
the Los Angeles stations toward Bakersfield is substantially less than that 
predicted by use of the FCC Rules based on terrain from 2 to/10 miles 


from the transmitter sites. Bakersfield lies more than 7000 feet below 


54 


any radio line-of-sight path from the Mt. Wilson television transmitting 
antennas. Similarly, in the case of Station KEYT, the coverage is mark- 


edly less than that shown by the theoretical contours of the KERO-TV 


engineering exhibit. The path between the KEYT transmitter and Bakers- 


field is such that Bakersfield lies approximately 12, 000 feet below radio 
line-of-sight. It is of interest that Station KEYT itself does not claim 
service of the Bakersfield market, the Grade B contour of that station 
being shown in the KEYT Comments filed in this docket to fall short of 
Bakersfield. 

THE KERO-TV Comments enumerate a number of mileage separa- 
tions between Bakersfield and VHF stations in other cities. These have 
been used to support an argument that Bakersfield will have significant 
VHF service from outside stations even in the event of deintermixture. 
In terrain of the nature involved in this study, coverage can by no means 
be determined solely on the basis of distance from the transmitter. As 


noted above, no outside stations provide Grade B service to Bakersfield. 


1395 Will Deletion of Channel 10 Cause Loss of Service to a Significant 
Number of People? 


In evaluating the possible loss of service resulting from de-inter- 
mixture, the KERO-TV engineering exhibit includes population and area 
determinations under several different assumptions. Two of these assump- 
tions we believe to be unreasonable; first, that KBAK-TV would continue 
to operate with only its present facilities, and second, that KERO-TV 
would have negligible coverage if deprived of Channel 10. We agree that 
the third assumed condition is reasonable, with KBAK-TV operating from 
Breckenridge Mountain in accordance with its construction permit and 
with KERO-TV having similar UHF facilities. According to the KERO-TV 
calculations, these conditions would result in the creation of a white area 
of 1432 square miles with a population of 5854 persons. This small loss 
would be confined to the region east of the Sierra Nevada Mountains and 


north of Los Angeles. 
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Can Translators, Boosters, and Community Antenna 
Systems Substitute for Loss of Channel 10 Service? 
KERO-TV alleges that a substitute for Channel 10 service in those 


communities which would lose it cannot be supplied by translators or other 
means because of the lack of commercial power at suitable sites for aux- 
iliary stations, An examination of the map supplied with the KERO -TV 
engineering exhibit shows that only the communities of Lone Pine, Keeler, 
Darwin, and Trona are included in the white area created, With regard to 
the allegation that only KERO-TV operating on Channel 10 provides service 
to this area, it is of interest to note that data taken from the current issue 
of Television Factbook shows that translator K8OAD is in operation in Lone 
Pine providing service to that area on Station KRCA, Los Angeles. From 
the same source it has been determined that there is a community antenna 
system in Trona providing 603 subscribers with service from Los Angeles 
stations KABC-TV, KNXT, KRCA, and KTLA. 
Lone Pine has a population of 1415 persons and Trona 2450 persons, 
the other communities being too small to be listed in the 1950 Census. 
Most of the white area created is completely unpopulated, consisting of 
precipitous mountains and barren desert. The few residents are concen- 


trated in small-towns and settlements located along the highways. 


Can Channel 10 be Satisfactorily Re-located? 
KERO-TV alleges that the allocation of Channel 10 to Santa Barbara 


would not be desirable because of tropospheric propagation effects which 
would cause "unacceptable degradation" of signals. No engineering data 


is supplied by KERO-TV concerning the extent of any such interference or 


the availability of other television services to areas which might be lost by 


either the existing operation of Station KFSD in San Diego or the proposed 
operation on Channel 10 in Santa Barbara, Lompoc, Santa Maria, or San 
Luis Obispo. In our view, one of the most significant consequences of the 
fact that Santa Barbara and San Diego are separated by an over-water path 
is that any co-channel interference which might exist in the interfering area 


would occur largely over unpopulated areas of the ocean, 
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1396 Would it be Economically Feasible to Convert KERO-TV to UHF? 
The KERO-TV engineering exhibit states that it has not yet been pos- 


sible to ascertain whether KERO-TV would be better advised, in the event 
of de-intermixture, to remain at its present site or to relocate its trans- 
mitter. KERO-TV is aware of the very substantially greater coverage 
which is obtainable from its existing site than from a site on the floor of 
the San Joaquin Valley. KERO-TV alleges that to place an "acceptable" 
signal over Bakersfield would require a transmitter power of 40 to 50 
kilowatts, or more than 3 times that specified in the Construction Permit 
of Station KBAK-TV from this same site. KBAK-TV will provide service 
to Bakersfield in accordance with all requirements of the FCC Rules. The 
much greater power mentioned by KERO-TV would provide even better serv- 
ice, but in the event such an installation should be made, the KERO-TV 
coverage would be even more nearly equivalent to the existing coverage on 
Channel 10. The loss of population would then be even less than the 5, 854 
persons shown in the KERO-TV Comments. It should be pointed out that 
substantial progress/has been made by KBAK-TV toward the obtaining of 
commercial power of the Breckenridge transmitter site. This is expected 
to obviate the expense otherwise necessary in providing for large diesel- 
driven generators operating on a continuous basis. Concerning the expense 
of converting KERO-TV from Channel 10 to a UHF channel operating on 
Breckenridge Mountain, it can also be pointed out that such a conversion is 
less expensive than that which is in progress by KBAK-TV in constructing a 
new transmitter plant on Breckenridge Mountain, Many of the existing 
facilities of Station KERO-TV are equally useful for UHF operation as for 
VHF operation, including. buildings, tower, microwave and video equipment, 
living quarters, and vehicles, 


HAMMETT & EDISON 
Consulting Radio Engineers 


/s/ Robert L. Hammett 
Robert L. Hammett 


September 14, 1960 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D, C. 
In the Matter of: 


Amendment of Section 3. 606, 
Table of Assignments, 
Television Broadcast Stations 
(Bakersfield, Delano, Lompoc- 
Santa Maria, San Luis Obispo, 
Santa Barbara, and Santa Maria, 
California 


REPLY COMMENTS OF MARIETTA BROADCASTING, INC, 


DOCKET NO. 


Comes now Marietta Broadcasting, Inc., the licensee of Television 
Station KERO-TV, Channel 10, Bakersfield, California, by its attorneys, 
and in reply to various comments filed in the above-captioned jproceeding 
in response to the Commission's Notice of Proposed Rule Making released 
on June 27, 1960 (FCC 60-371, 25 Fed, Reg. 6142), and Further.Notice of 
Proposed Rule Making released on July 13, 1960 (FCC 60-815, 25 Fed. Reg. 
6806), respectfully states: 


* * '  % * * * % * cd 


1446 2. Various parties filed comments in this proceeding urging the 
deletion of Channel 10 from Bakersfield, generally predicated) either upon 
an announced intention to seek acquisition of a reallocated Channel 10 or a 
reallocated Channel 12, or upon an interest on the part of the existing UHF 
stations to eliminate Channel 10 as a competitive facility by forcing Marietta 
Broadcasting, Inc., to change the operation of KERO-TV to UHF status, 
Key Television, Inc,, the licensee of KEYT in Santa Barbara, and KFSD, 
Inc., the licensee of KFSD-TV in San Diego, generally support the position 
of Marietta Broadcasting, Inc., that Channel 10 should not be/deleted from 
Bakersfield, KFSD, Inc., persuasively demonstrating by exhaustive en- 


gineering studies that propagation characteristics on the Pacific Coast 


would create unacceptable destructive interference if Channel 10 is assigned 


within 260 miles of San Diego on the coast, 
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3. Bakersfield Broadcasting Company, the licensee of KBAK-TV 
in Bakersfield, argues in its comments that". . . television service in 
this Valley will increase, not decrease" in the event that Channel 10 is 
deleted from Bakersfield, using as support for this assertion that"... 


already there are two new applications for Channel 27 at Tulare. Others 


will follow." The fact is, however, that at the time two additional UHF 


channels were allocated to Bakersfield, there were five applications filed 
for the two facilities, and eventually both channels were assigned; thus the 
operation of KERO-TV obviously was not a deterrent to expanding UHF 
services at that time. Similarly, it has not since then dissuaded new ap- 
plicants, As noted by Bakersfield Broadcasting Company, there are two 
1447 new applications for television stations to be located in Tulare: on 

December 7, 1959, Sierra Broadcasting, Inc., requested the assignment 
of a construction permit for Channel 27 at Tulare, and KCOK, Inc., sub- 
sequently applied for the same facility. Additionally, an application has 
been filed for Channel 53 in Fresno. 

4. Insofar as the improvement of existing television service in the 
San Joaquin Valley is concerned, KERO-TV's operation on Channel 10 has 
also discouraged no one, Bakersfield Broadcasting Company itself, for 
example, sought and was granted a construction permit to increase its 
effective radiated power, to change its transmitter location to a mountain- 
top site, to change its type of transmitter, antenna and other equipment, 
and to increase its antenna height above average terrain, Paradoxically, 
in view of its current position, Bakersfield Broadcasting has criticized the 
Channel 39 permittee (BMPCT-5448) for not proceeding forthwith to com- 
plete construction in accordance with its permit, regardless of the results 
which may ultimately be reached in rule making proceedings, and has 
tendered for filing an application for transfer of control of its license and 
construction permit. 

5. Marietta Broadcasting, Inc., has not resisted competition in 


Bakersfield and the Bakersfield area. The record reflects that it has 
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affirmatively supported the Commission's endeavors to provide a greater 
number of competitive television services, jntervening in support of the 
Commission, for example, in opposition to the appeal of the Channel 29 
licensee before the United States Court of Appeals when the addition of 
Channels 17 and 39 was contested in Bakersfield Broadcasting Company 
Federal: Communications Commission, 105 U.S. App. D.C. 293, 266 


ve 


F.2d 697, 18 R.R. 2114 (1959). 


6. In point of fact, however, there are few communities in the San 


Joaquin Valley other than Bakersfield and Fresno which are of sufficient 
size to support local television outlets. According to the 1950 Census, for 
example, Delano has a population of only 11,092; Hanford, 10, 028; and 
Porterville, 7,802, yet all three have been urged as being wholly eligible 

1448 to support local television services in spite of unoccupied UHF chan- 
nel allocations being present for years in each of these communities. 
Additionally, the three major networks have affiliations in both) Fresno and 
Bakersfield, covering the entire Valley and making any network commit- 
ment to other Valley television stations impracticable. These |two factors, 
not the fact KERO-TV is operated as a VHF facility, have been the deter- 
rents to the establishment of television stations in communities other than 
Bakersfield and Fresno. Similarly, the deletion of Channel 10 from Bakers- 
field will not encourage the establishment of additional television facilities. 
Although the Commission has proposed in this proceeding that Bakersfield 
be deintermixed, Pacific Broadcasters Corporation, the permittee of un- 
constructed Station KBFL,.Channel 39, Bakersfield, filed a petition on 
September 19, 1960, to dismiss its application for an extension of time to 
complete construction (File No. BMPCT -5448, Docket No. 13595), because 
it "has determined that, at the present time, the construction! and operation 
of its proposed UHF television station is not feasible in the public interest," 
demonstrating that the willingness of prospective operators to construct 
additional stations is governed by the economics of the market and its ability 
to support more than three stations, not by the presence or absence ofa 


single VHF television station. 
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* x x * * * * * x 

1449 8. Although VHF -deintermixture would provide a more appropriate 
solution to the problem envisioned in Bakersfield by the Commission than 
would UHF -deintermixture, under the circumstances presently prevailing 
there is no need in the Bakersfield market for deintermixture of either 
variety. Inthe Fresno proceeding, the Commission concluded that an 
improvement in "heightening opportunities for maintaining, increasing 
and improving the currently available future television services * * * 
is to be expected from placing all commercial services at Fresno in the 
UHF band" (paragraph 15, FCC 60-279, 19 R.R. 1581). In Bakersfield, 
actual operating experience, as set forth in the comments filed by Marietta 
Broadcasting, Inc., has affirmatively demonstrated that the desired result 
has been achieved with existing intermixed assignments. Accordingly, no 
need exists to eliminate television service to some and reduce it to others 
east of the mountains to achieve the goals announced for Fresno. 

1450 9. Support for the reassignment of either Channel 10 or 12, or both, 
to a given community came from those who were interested in eventual 
acquisition of the channel. Opposition to such reassignments originated 
chiefly with the licensees of existing television stations located in the 
vicinity. Marietta Broadcasting, Inc., has pointed out in its comments, 
however, that Channel 10 cannot be satisfactorily reallocated as proposed 
by the Commission, * * * * * 

* * * * * * * * * 

1452 13. With respect to the argument pressing for an early decision as 
to the deletion of Channel 10 from Bakersfield and a severance from that 

1453 proceeding of the question of the disposition of Channel 10 after its 
deletion, Marietta Broadcasting, Inc., agrees with the comments of KFSD, 
Inc., addressed to this question. The Commission should retain in one 
proceeding those considerations which bear upon the ultimate disposition 


of Channel 10, together with those considerations which bear upon its re- 


tention in Bakersfield or its deletion therefrom. Substantial considerations 
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of decisional significance, such as relative community requirements are 
common to both questions. | 
* * * * * % * * | o*% 
1454 WHEREFORE, THE PREMISES CONSIDERED, Marietta Broad- 
casting, Inc., urges that the Commission reject the proposals advanced ; 


in this proceeding, and that no action be taken with respect to Channel 10. 


Respectfully submitted, 

MARIETTA BROADCASTING, INC. 

By /s/ Vincent B. Welch 
WELCH, MOTT & MORGAN 


Communications Building 
710 Fourteenth Street, N.W. 
Washington 5, D.C. 


September 21, 1960 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Waghington 25, D.C. 


In the Matter of: 


Amendment of Section 3. 606, 
Table of Assignments, 
Television Broadcast Stations 
(Bakersfield, Delano, Lompoc- 
Santa Maria, San Luis Obispo, 
Santa Barbara, and Santa Maria, 
California) 


Docket No. | 


~~ Sw ws ws Ys Ss Ss 


REQUEST TO DEFER CONSIDERATION OF PENDING PROPOSALS 

Comes now Marietta Broadcasting, Inc., the licensee of Station 

KERO-TV, Channel 10, Bakersfield, California, by its attorneys, and 
respectfully requests that the Commission defer consideration of the pend- 
ing alternate proposals for the UHF deintermixture of Bakersfield until the 


commencement of operation of Station KBAK-TV, Channel 29, Bakersfield, 
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at a site adjacent to that of KERO-TV, to permit comparative "white 
area" studies to be made of VHF and UHF operation under actual condi- 
tions. In support thereof, Marietta Broadcasting, Inc., respectfully 
states as follows: 

1. In Docket No. 13608, interested parties have filed numerous 
comments and reply comments with the Commission upon alternate 
proposals to deintermix the Bakersfield area for UHF commercial op- 
eration by the deletion of Channel 10 as a commercial assignment and its 
reservation for educational use at Bakersfield, its reassignment to one 
of several proposed communities, or its reservation for future assignment 
in some subsequent proceeding. In Docket No. 13609, Marietta Broadcast - 
ing, Inc., has submitted its response to the Commission's Order to Show 
Cause why the license for Station KERO-TV should not be modified to 
specify operation on'a UHF channel, in the event it is decided to place all 
commercial television stations at Bakersfield on UHF channels, 

1572 2. An essential element in the Commission's consideration of the 
proposed UHF deintermixture is the "white areas'' which will be created 
if the only VHF commercial assignment in Bakersfield is deleted. In the 
Notice of Proposed Rule Making in Docket No. 13608, the Commission ob- 
served that estimates of the loss of service which would be occasioned by 
the deletion of Channel 10 would be greatly reduced with "UHF stations 
operating at Breckenridge Mountain with increased power which, in the 
case of KBAK-TV, ‘is already authorized," In Docket No. 13609, the 
Order to Show Cause was issued upon it appearing to the Commission as 
a preliminary determination, inter alia, "that the persons residing in 
Bakersfield and the surrounding area can be served as adequately by all- 
UHF channels as by the present intermixed assignments. 

3, Recently acquired evidence has demonstrated that the actual 


broadcast service provided by Station KERO-TV is much more extensive 


than has been indicated by coverage contours computed in accordance with 


the Rules and Regulations of the Commission. In a recent mail survey, 


concluded after reply comments were filed herein, responses were received 
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from residents in the following 160 different communities: 


Adelanto Cantua Creek 
Alpaugh Caruthers 
Apple Valley Cathay 
Armona Cholame 
Arnold Clovis 

Arvin Coalinga 
Atwater Coso Juncion 
Auberry Corcoran 
Avenal Crestline 
Awahnee Cutler 
Badger Cuyama 
Bakersfield Daggett 
Barstow Delano 

Big Bear Lake ‘Del Ray 
Bodfish ' Desmont 
Boron Digiorgio 
Brawley Dinuba 
Buttonwillow Ducar 
Caliente Earlimart 
California Hot Springs ’ Edison 


Edwards Oildale 
Exeter Onyx 
Farmersville Orange Cove 
Fellows Orange Grove 
Fish Camp Oro Grande 
Five Points Orosi 
Frazier Park Palmdale 
Fresno Parlier 
Fowler Pasadena 
Glenville Paso Robles 
Goshen Pearblossom 
Hanford ‘Phelan 
Havilah Piedra 
Helendale Pinedale 
Hinkley Pixley 
Hollis, Okla. Pioneertown 
Huron Porterville 
Independence Posey 
Ivanhoe Pumpkin Center 
Kaweah Randsburg 
Keene Raymond 
Kerman Redlands 
Kernville ‘Reedley 
Kettleman City Richgrove 
Kingsburg Riverdale 


Lake Hughes 
Lake Isabella 
Lamont 
Lancaster 
Laton | 

Lebec 

Lemon Cove 
Lemoore 
Lindsay 
Littlerock 
Llano 

Los Angeles 
Los Hills 
Lucerne Valley 
Maricopa 
Mariposa 
McFarland 
McKittrick 
Midpines 
Miramonte 
Miracle Hot Springs 
Mojave 
Monolith 
Montrose 
Newberry 
North Fork 
North Hollywood 
Oakhurst 
Olanoha 


Valyermo 
Ventura 
Victorville 
Visalia 
Wasco 
Weldon 


Rosamond 

San Bernardino 
San Clemente 
Sanger 

Santa Margarita 
San Miguel 

San Joaquin 
Seattle, Wash. 
Selma 

Shafter 
Shandon 
Shaver Lake 
Springville 
South Gate 
South El Monte 
Stratford 
Strathmore 
Sultana 
Sunnyvale 

Taft 

Tehachapi 
Terra Bella 
Thermal 
Three Rivers 
Tipton 

Tulare 
Tupman 
Tunjunga 
Traver 


Wofford Heights 
Woodlake 
Woodline Hills 
Woody 
Wrightwood 
Yermo 


4, Atthe same time, it has been determined, through correspondence 


from KERO-TV's audience, that there exists a "white area" much greater 


than had been anticipated, particularly to the south of Bakersfield towards 


Los Angeles, despite intervening mountainous terrain, where a substantial 


population depends upon the programming of KERO-TV as the only adequate 


and acceptable television service. Some of the letters received from view- 


ers are attached hereto for illustrative purposes. 
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5. Accordingly, the ability of a UHF station to provide equivalent 


service if Channel 10 is deleted is a matter of crucial significance, par- 
ticularly in light of the mountain ranges to the east and south of Bakers- 
field, which do not prevent the reception of VHF service but may block 
UHF service. It is to be noted that numerous residents in the San Joaquin 
Valley, with extensive practical experience of television reception from 
both UHF and VHF stations, havé filed comments in support of the educa - 
tional proposal in which the inadequacy of UHF stations to provide adequate 
substitute service in the Valley area is underscored by many statements 
such as the following: 

"'*k & * UHF will not cover the vast area of the San 
Joaquin Valley from Madera to Bakersfield. This area 
has 26,000 square miles and has a population of over)one 
million, * * *" 

"'% * *In the Fresno and Bakersfield area, educational 
television in the VHF band can achieve much greater coverage 
with fewer facilities than if the station would be operated in 
the UHF band. In that particular area television receivers 
are already equipped to receive VHF stations. Therefore, 

a problem of conversion of receivers does not exist, * * *" 

"In the public interest the channel or channels reserved 
for community and educational assignment should be economical, 
far-reaching, and dependable, It has been shown that broadcast 
frequencies in the VHF band alone fit these requirements." 

x %* %& The vast area of the San Joaquin Valley is im- 
possible to reach with a UHF Channel. VHF service must be 
provided, * * * 

"Because VHF will cover a wider area of our large valley, 
it will be much easier for the raising of funds to support these 
channels. The wide area that would be served by these VHF 
channels would be greater than UHF channels in each city of 


the valley, all of which would be impossible to support. * * *" 
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"x %& A UHF channel would not cover the 26, 000 
square miles of the area concerned. Only VHF could reach 
the remote areas where the subject of art is so important. 
ee ett 

'The Commission is urged to retain Channel 12 and 


10 in Fresno and Bakersfield respectively. To allocate 


e 
UHF channels would be economically inadvisable. It would 


take at least five UHF channels to cover the 26,000 square 
miles of the vast south San Joaquin Valley area. * RM 

"The estimated final 1960 population figures for Tulare, 
Kings, Fresno, Madera, Mariposa, Merced and Kern counties 
is 1,015,190. This population is spread over an area of 26,000 
square miles. An impossible area to reach by UHF. This area 
can be served only by VHF television. * * *" 

1% */% A UHF channel would not satisfy the needs of our 
great area, due to its limited coverage. WHF is the only 
satisfactory way to cover the area. * * et 

Parenthetically, it is to be observed that the comments filed by numerous 
individuals, apparently at the instance of one interested party, seem to be 
based on the assumption that Channel 10 must be deleted as a commercial 
assignment, and should be read as proposing an educational reservation 
only if Bakersfield ig deintermixed, not as supporting the deletion of Chan- 
nel 10 as a commercial assignment. It would of course not be proper to 
deprive a licensee of a channel assignment in order to grant the channel to 
another party which has expressed interest, merely because that other party 
happened to be identified with educational interests; all interested applicants, 
both commercial and educational, could have had their proposals considered 
on comparative merits before Channel 10 was granted to an individual appli- 


cant. Cf. Channel Assignment to Lubbock, Texas, 14R.R. 1562, 1564a; 
Channel Assignments in Wilmington-Atlantic City, 18 R.R. 1653. 
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1576 6. Within the next several weeks, the opportunity will be provided 
to test the validity of the opposing contentions concerning the effectiveness 
of VHF and UHF service to the Bakersfield area from the same site, and 
to determine the actual "white areas" which will be created if Channel 10 
is deleted. The most vigorous proponent of UHF deintermixture in Bakers - 
field has been the former licensee of Station KBAK-TV, Channel 29 (a trans- 
fer of the control of the licensee has recently been effectuated), A construc- 
tion permit is outstanding to move the transmitter location of KBAK-TV to 
Breckenridge Mountain, where the transmitter of KERO-TV is located, and 
to make substantial changes in equipment and operation in order to provide 
UHF service from the mountain site, In an application for extension of time 
to complete construction, dated October 21, 1960, and recently granted by 
the Commission, the KBAK-TV licensee has represented that the construc- 
tion will shortly be completed, and has stated in part (emphasis added): 
"Tt will not be possible to complete the construction 
so as to be in operation by November 25, 1960, expiration 
date of the permit, because some of the necessary equip- 
ment cannot be delivered and installed by that date, and 
construction of the building cannot be finished in time, as 
hereinafter set forth. 
Wok ok ok 
"The antenna, tower and microwave equipment is 
promised for October 24, 1960, the transmitter by October 
28, 1960, the transmission line on November 1, 1960, and 
the filterplexer November 25, 1960, Thus, these items can- 
not be ready before the expiration date, and it will still be 
necessary to make the installations and tests. 
"As to the building plans, while the transmitter site 
has been cleared, antenna footings poured, and building 


foundations and concrete slab floor finished, the complete 


building cannot be erected and ready before December, 1960. 
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As a result of these various factors it is now estimated 


that, barring adverse weather conditions, the construction 


can be completed by the first of next year. 
"We have requested a six-month extension to May 25, 


1960 [sic], in order to provide time to meet emergencies 
or adversities if such develop, but remain confident that 
the construction will be completed much earlier than that, 
as indicated above." 

1577 7. After KBAK-TV commences operation from its new Brecken- 
ridge Mountain site with greater power, Marietta Broadcasting, Inc., 
proposes to undertake promptly appropriate studies to ascertain whether 
in actual fact the UHF station serves the same area now served by KERO- 
TV on Channel 10, or whether instead as now appears probable great 
‘white areas" with substantial populations will be created if Channel 10 
is deleted from the Bakersfield assignments. It is submitted that the Com- 
mission can reach no informed decision on the various alternative proposals 


until adequate inforrnation has been secured on this critical matter, and 


that such determination should properly be;made before any course of action 


is adopted in Docket Nos. 13608 and 13609. Similarly, actual knowledge of 
the capabilities of UHF operation at the mountain site is manifestly an im- 
portant determinant in the consideration by Marietta Broadcasting, Inc., 
of its position and course of action which should properly be adopted for 
the future. 

8, Accordingly, Marietta Broadcasting, Inc., respectfully urges 
that the Commission defer its consideration of the alternative proposals 
in these proceedings until opportunity has been afforded to collect the neces - 
sary information concerning the comparative service of VHF and UHF sta- 
tions from Breckenridge Mountain. The assurances of the Channel 29 
licensee in its application for extension of time to complete construction 
make clear that operation will commence very shortly at the new site, so 


that there will be little if any significant delay, and the information to be 
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furnished will contribute to securing a proper resolution of these proceed- 


ings under all the facts and circumstances. 


Respectfully submitted, 


MARIETTA BROADCASTING, INC, 
By /s/ Vincent B. Welch 


Communications Building WELCH, MOTT & MORGAN 
710 Fourteenth Street, N.W. Its Attorneys | 
Washington 5, D.C. 


December 29, 1960 
* pd * * a 


1580 [Handwritten Letter] 
P.O. Box 6 
Edwards, Calif. 


Station KERO 6 November] 1960 


Bakersfield, Calif. 


Dear sirs: 
Neighbors and we wish to go on record as definitely wanting the 


present channel [or wave length] status to remain as is. | 
| 


Channel 10 is clearly the best received channel out herein the 


vast central desert area of eastern Kern County. We would all be most 


realistically penalized if there were to be the threatened 


positively and 
change. 

Allow two additional suggestions: 

1. The "Kern Culture" program on Monday afternoons is one 


of the most interesting and rewarding of your station's originating ones. 


Why is it not adequately publicised or schedule listed. Mr. Dorsett Phil- 


lips is a most refreshing and competent personality. 


2. Do not so stress your crime incidents. On a recent Sunday 
News Review [this day 1960] the first four of the weeks 5 news events 


“featured'"' crime in and around Bakersfield? 
| 


1581 This, may I say, is most jnaccurate emphasis, unnecessary, and 


really bankrupt judgement. If you have to, mention the crop/being harvested, 


planted or expected; a lecture, library, college or music event. 


Sincerely, Beatrice and Harry Levy (Mr. and Mrs. 
Harry M. Levy] 
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[Handwritten Letter] Nov. 1 


Doggett, 
KERO - T.V. — Calif. - 
Dear Sirs: 

We would'be completely without T.V. if you went 
to a higher frequency. We get very good reception 
here in Doggett. Don't know what we'd do without it. 

Thank you — 


Mrs. Paul Shreve 
Doggett, Calif. 


Sylvania Packard Bell 


EDDIE METZ TV & APPLIANCE 
Box 65 PH. DRexel 6-2327 
Wofford Heights, California 


Wofford Heights, Calif. 
Oct. 31st 1960 


[Handwritten] 


Herb Henson 
KERO-TV, Bakersfield, Calif. 


Dear "Cousin Herb" 

Having been in the Radio & Television repair business in the Kern 
River Valley since before Channel 10 came on the air 7 years ago, I feel 
I am qualified to write regarding the effect of the U.H. F. channel for 
KERO. 

Of approximately 5000 viewers in the Valley, at least. 75% depend 
on Channel 10 for their only T.V. reception. A possible 10% would be 
able to receive U.H.F. from Mt. Breckenridge by converting their present 
set or by buying an all-channel set. 

It would appear to me that at least 3000 persons, in this valley alone, 


would be without television, were the F.C.C. to assign a U.H.F. channel 


to KERO. Long live Channel 10. 
[Stamped:] 
Sylvania Packard Bell 
EDDIE METZ TV & APPLIANCE 
Box 65 PH. DRexel 6-2327 
Wofford Heights, Californi 
/s/ Lin Edson Metz 


CUYAMA ROD AND GUN CLUB 
P.O. Box 337 
New Cuyama,. California 


November 8, 1960 


National Rifle Affiliated with: 


Association Member Sportsmen's Council 
No, C4724 of Central California 


KERO Channel 10 
Bakersfield, 
California 


Gentlemen: | 
The Cuyama Rod and Gun Club represents 125 Sports- 

men and their families in this isolated area - 72 miles from 

Bakersfield. 
Most of us depend solely on KERO Channel 10 for tele- 


vision entertainment. We are vitally concerned with maintain- 


ing Channel 10 as a V.H.F. Television service. 


Channel 10 is the only station a great number of!our 
members receive and if your station goes to U.H.F. they will 
not have television at all. 

The topographical location of Cuyama Valley and the 
dangerous mountain highway that connects us with the coastal 
area, results in most of our shopping being done in Bakersfield. 
Television is paid for, in large part, by local business advertis - 


ing. Therefore, to sever us, and other isolated areas like ours, 
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would be a distinct dis-service, both to business in general 


and to us in particular. 
Sincerely, 
/s/ T. E. Collins 


T. E. COLLINS 
Secretary 


1585 Porterville, Calif. 
Oct. 28, 1960 


Television Station KERO, Channel 10 
Bakersfield, Calif. 


Gentlemen: 

In accordance with your suggestion, we are writing to inform you 
that altho channel 10 is not the only station we can get, it is by far the 
best, and changing to the UHF channel would indeed be a serious loss 
to us since our area can not receive any of the UHF stations. 

Until some provision has been made to take care of the outlying 
districts such as ours, WE CANNOT UNDERSTAND the FCC attitude, 
since that commission was established to SERVE the nation, not to 
RULE it. 

May we also express an opinion as a part of your listening public. 
Aside from a few of the well established programs such as BONANZA, 
WAGON TRAIN & LARAMIE we would like to see a considerable reduc - 
tion in the number of Westerns shown and the complete elimination of all 
Murder Mysteries. Surely there are more constructive programs to be 
had? 

Since we are in the ranching business, the weather report by Marge 
Stiles, is a very important part of the evening program. There have been 
times when we turned the set off in disgust because of the too frequent 


plugging of the sponsor's product. Certainly we realize the importance 
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| 
of the sponsor, but there is a limit to just how much the listener will take 
before the advertizing will have the reverse effect to that which jwas in- 
tended. | 
If all this sounds too critical, please know that jt is meant well 

otherwise how can any station determine what the general publi¢ would 
like to see. 

Very Sincerely, 

An interested Viewer. 


/s/ Virgil A. Koller 
Virgil A. Koller 
Rt. 3, Box 970 
Porterville, Calif. 


1586 Lake Isabella, California 
3 November, 1960 


Bakersfield, California 


| 
Television Station KERO 
| 


Dear Sir:- 
Please be advised that if Television Station KERO, Channel 10 were 
forced off the air, it would represent a severe loss to the Kern River 
Valley and the entire County of Kern for the following sean satel 
Prior to the time channel 10 came to Bakersfield television viewing 
in this Valley could not be had. Prior to the time your Station went on the 
air there was a UHF Station in operation in Bakersfield which|could not be 
seen here, and was not visable in most other parts of Kern County because 
of the topigraphical conditions that exist here. 
There a:few families in this area who receive more than one high 
frequency station, None that I know of personally receive a signal from 


a ultra high frequency station. 


| 
In the event a UHF station were to replace channel 10 it is doubtfull 


we, or thousands of other viewers could derive any pleasure from it. In 


the event a signal could be herd from a UHF station it would require quite 
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a sizeable amount of'money to convert sets in this area over to UHF 
reception, The majority of people in Kern County would be required 
to make the change at an uncalled for expense to us all. 

This letter is being written from an area which depends on tele- 
vision as a sole means of entertainment evenings. In this area we have 
no theatre, no bowling alley or other means of recreation for either 
grown ups or children. Because of these facts it is imperative we 
petition the staff of station KERO to do all in its power to see that 
chanel 10 remains as, and where it is so that the people of Kern County 
may continue to have the services of channel 10. 

I think that if a member of the FCC could make an inspection of 
Kern County and could see the natural barriers to UHF service to the 
County he would in all fairness to the people here recommend that 
channel 10 be allowed to operate as it has in the past, in the best interest 
of all concerned. 

Very truly yours, 


P.O. Box 642 /s/ Carl Mason 
Lake Isabella, Calif. /s/ Beaulah Mason 


PETITION 
PATIENTS OF STONY BROOK RETREAT 
November 3, 1960 


It has come to the attention of the patients of Stony Brook Retreat 
that Channel 10 may soon have the broadcasting frequency changed to U.H.F. 
Stony Brook Retreat is for tuberculosis patients and is located in an 


isolated area at Keene, California where only Channel 10, with its present 


frequency, can be obtained, 


We spend many months under treatment in this hospital and the only 
available news contacts are by means of television programs on Channel 10 


and the daily Bakersfield Californian newspaper. 
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Therefore, we, the patients in Stony Brook Retreat, the Tubercu- 
losis Division of Kern County General Hospital, voice our protests to 
such a change and urge you to carefully consider this matter before taking 


final action. 


SIGNATURES 
[30 Signatures Appear on Record p. 1587] 
[28 Signatures Appear on Record p. 1588] 


[17 Additional Signatures of Nurses and 
Attendants Appear on Record p. 1588] 


———————— NS 


[Handwritten Letter] 


From Mrs. Rosalie Maris 
217 - Madera Street, 
Kings County Avenal, California 
about 50, 000 population November 7, 1960 


KERO-TV -(NBC -Channel 10) 
Bakersfield, California. 


Gentlemen: 
I am one of the many thousands writing to you about the possible chang- 
ing over of KERO TV. Such a contingency would not only be deyastating but 


a real tragedy to thousands - not only for our entertainment and pleasure - 
| 


put our news - local, national and international keeping our nation informed 


and alerted to possible danger - thus every man at ready for instant action. 
Also its many educational features, churches, travel - everything there to 
equal acquiring a college degree. And so many of your commercials are so 
clever and amusing - they are a show within themselves. 
And think of all the shut-ins and partial shut-ins like I arm forced to be. 
The lonliness would be overpowering were it not for our television sets - 
now as to other stations: In Avenal, people have invested in high aerials 
costing $500. 00 or more tarbring in Fresno's CBS Channel 12 so those of 


us who cannot afford high aerials, we only get 1 station, KERO-TV - which 
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runs the full gamut of fine entertainment. I think if our beloved stations 
were taken away - every man here would rise in protest and do something 
about it. F.C.C. equals "Fatheaded Crazy Crooks!'' Cordially, Rozalie 


Maris. 


[Handwritten Letter] 


Rt. 3,. Box 133 
Palmdale, Calif. 
Nov. 1, 1960 


K.E.R.O. TV 


Dear Sirs: 


Please do not change to UHF Channel 10 is the only TV station 


that I can get with clarity out here, Three miles so. of Palmdale. 
I need channel 10 for my news & weather forcasts & to keep in 


touch with the outside world. We also do a lot of our shopping in Bakers- 
field & patronize as many sponsers of yours as we have need for, 

Thank you, 

Mrs. Charles Meyer 


[Handwritten Letter] 


Valyermo,. Calif. 
Nov. 1 - 1960 


K.E.R.O. TV 

Bakersfield, Calif. 
Gentlemen: 

My husband and I live in the foothills of Southantelope Valley. 
We are retired and do not go out much of evenings. Channel 10 is the 
only channel we can get on T.V. and many other people in this area 
have the same problem. It would be a real catasrophy if you should 


change the frequency. We get a clear picture and enjoy the programs 


Very truly yours, 
| 
Mrs. J.C. Brandenburg 


[Handwritten Letter] 
1592 Caliente, California 
November 2, 1960 


K.E.R.O. - TV 
Bakersfield, California 


This letter is to tell you how concerned we are over the possibilities 
of loosing Channel 10. We are ina location above Caliente where Channel 
10 is the only television channel we can receive and depend on it for 
practically all our entertainment. We so enjoy the news broadcast, 
weather reports, sports and all the other many fine programs that 
Channel 10 offers. Without Channel 10 we wouldn't have any television. 

Sincerely, 


Mr. & Mrs. Cleto Cimental 
Box 6,. Caliente California 


1593 , Phelan, Calif. 
Nov. Ist, 60: 


K.E.R.O, T.V. 
Bakersfield, Calif. 
Dear Sir: 

Here in Phelan Calif. we are fifty miles from Lancaster and twenty 
miles from Victorville and south up against the foot hills. In fact we are 
six miles north of Wrightwood on Highway 138. | 

Channel Ten is the only station we can get that one can enjoy. Chan- 
nel five and four are very weak, We certainly would be lost without channel 
Ten. 

Hoping this will help to convince the parties concerned that to take 
Channel Ten or K.E.R.O. Bakersfield away from us would be put of the 


question. Very tryly yours, /s/ Mabel E. Beekley 
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1597 EL VAQUERO RANCHO 


P.O. Box 850 - Highway 18 Lucerne Valley, California 
November 1, 1960 


KERO Television Station 
Bakersfield, California 


Gentlemen: 

In answer to your request from outlying areas that may be effected 
by the changing of Channel 10. I sincerely hope there will be no change 
and I am expressing this opinion not as one individual or for one family 
but for many people who are patrons of our Motel in Lucerne Valley. 

Channel Ten in Bakersfield has been the only Television program 
we have been able to receive because of our geographical location. 

We appreciate every one of the programs and wish to thank the 
sponsors for them as we would have no weather reports, news or enter- 
tainment without Channel 10 with its present good reception. 

Cordially yours, 
/s/ Ted T. Meehleis 


Ted T. Meehleis 
El Vaquero Rancho Motel 


1598 October 27, 1960 


KERO-TV 
Bakersfield, California 


SUBJECT:- Change of Channel 10 to UHF. 


Sirs: 

If Channel 10 is changed to UHF frequency, it will mean the loss 
of our one and only television channel here in Independence, California. 
Television is the only entertainment we have here in our town, as we do 


not have a movie theater, skating rink, bowling alley or any other type of 


public entertainment, Our radio reception is very poor even in the day- 


time, and almost non-existent at night. 
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Our local businessmen and residents have gone to a lot of trouble 
and very great expense to enable our town to receive Channel 10. Because 
of our location, experts once said it would be impossible for us|to receive 
any television frequency at all. So, if we lose this channel 10,.'we have 
nothing! 

‘In May and June of this year, a number of our people wrote the FCC 


in Washington, D.C., protesting the change of Channel 10 to UHF. At 


about this same time,.a petition signed by some 300 interested persons was 
| 


sent to the FCC protesting the change. I believe there has also beenan ex- 
change of communication between: KERO-TV and the President of our local 
television system, Mr. Edwin B. Austin, on this subject. 
We would appreciate advice on any further action that we might take 
in an effort to prevent this change from taking place. 
Sincerely, 
/s/ Evelyn L. Hutchison 


Mrs. Evelyn L. Hutchison 
750.N. Edwards Airport 
Inyo: County 
‘Independence,. California 


1599 2, 1960 

KERO: 
I am writing in regards to the changing of Channel 10 to UHF. 

We live about 14 miles East of Porterville. Channel 10 is the only one 
we get onour TV. We depend very much on our TV. We do not take a 
newspaper so therefore depend on the news programs for local and world 
news. We have a son in Germany and we feel that the news we get is first 
hand. Also, we enjoy most of the programs. My husband and|younge st 
son look forward to seeing the ball games. My son plays football on the 
Porterville B team and he feels he can get some pointers by watching the 


games on TV. 
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Another thing, think of all of the TV sets that will be sitting idle if 


this goes through. I am sure that a lot of people are like us, not having 


their sets paid for. I really don't think it will be fair to anyone if Channel 
10 is taken away from us. I'm sure that everyone in our community feel 
the same way. 

We do hope so'very much if things stay as they are. Being able to 
watch the Presidential candidates has given us a better idea who to vote 
for. If we had to read about them in the paper we wouldn't be nearly as 
sure as we are now.' I think that is very important to be as sure as you 
can about the person you are voting for. 

I sincerely hope that this letter will help in some little way for 
Channel 10 to stay as it is. 

Sincerely; 


/s/ Mrs, Charles Hall 
Rt. 5, Box 121 
Porterville, Calif. 


[Handwritten Letter] 
1600 Noverber 1, 1960 


KERO - TV 


Dear Sir: 

I am writing to tell you that if they change channel 10 to UHF I'm 
afraid there will be many pretty mad people in this mountain area, We 
can't get U.H,F. channels uphere. Right now Channel 10 and 12 are the 
only TV we have and they are saying 12 is going to be changed soon, If 
they change 10 too we won't have any TV at all and I for one will be very 
unhappy and I'm sure the others up here will be too. Ihave my TV going 
from 8 a.m. until we go to bed every day and it is a lot of company when 

1601 you live in these isolated places. In the winter if we didn't have TV 
it would sure be long dull evenings for sure. We live up here to raise beef 


for those same people that want to take our TV away. Too bad it isn't 
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possible for us to take their beef from them. I don't really think it is fair, 


everyone can't live in the city, What are we supposed to do with our TV 
| 


sets we paid good money for, throw them in the dump? 
I only hope they leave Channel 10 alone so we at least can have one 
channel to watch up here. 
Sincerely, 
/s/ Mrs.. Robert Hopes 
B. Martin Ranch, Glennville,. Calif. 


[Handwritten Letter] 


1602 8246 - 21st Avenue 
: Lemoore, California 
| 


KERO TV 
Bakersfield, California 


Gentlemen: 
We watch Channel 10 every day. We.understand that it may be 
changed from VHF to UHF. This would cause us to be without television, 
as Channel 12 is changing over and we only get Channels 10 and 12 on our 

TV set. 
We truly hope Channel 10 will not change over. 
Very truly yours, 
/s/ Mrs. D. B. Weeden 


1603 RESOLUTION NO, 26-60 | 
It having been called to the attention of the City Council of the City 
of Tehachapi that the television station assigned the frequency known as 
Channel 10, with its place of business in Bakersfield,. California, and its 
transmitter on Mt. Breckenridge, in'Kern County, California, has been 
ordered by the F.C.C. to change its character from VHF to UHF; and if 
appearing that such change, if allowed will make reception from said sta- 


tion virtually impossible within the City of Tehachapi, and its environs; 
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and it appearing that Channel 10, under its present VHF assignment, is 


the only Kern County station which can be effectively received in the City 


of Tehachapi, and its environs, and it further appearing that the difficulties 


of television reception in and near the City of Tehachapi are such that many 
families now enjoying reception of Channel 10 will be totally cut off from 

any reception whatever, if such order be enforced, thus making their tele- 
vision receivers virtually worthless, and cutting off the Tehachapi area 

from television communication from the county seat, and it appearing further 
that the interests of the residents of the City of Tehachapi and its environs 
will be adversely affected by the proposed change. 

It is therefore resolved by the City Council of the City of Tehachapi 
that the execution of said order be and it is hereby opposed and the F. c.Cc. 
be and it is hereby requested to vacate such order. 

Adopted, signed and approved this 7th day of November, 1960, by the 
following vote, to wit: 

AYES: ICOUNCILMEN: Pollock, Jones, Shuster, Kennedy, Valdez 
NOES: COUNCILMEN: : None 
ABSENT:. COUNCILMEN: None 


/s/ Mary L. Maddina 
City Clerk of the City of 
Tehachap, and ex-Officio 
Clerk of the City Council 


ATTEST: 


/s/ Stephen Valdez, Jr. 
Mayor of the:City of Tehachapi 


[Handwritten Letter] 


Maricopa,. Cal. 
Oct. 3-60 


KERO T.V. - 
Bakersfield, Cal. - 
Dear Ken - We live 6 months here in Maricopa - where we play 10 for 


most all of our programs. We get 10 the best. Then we live 6 months 
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near Baluce Rock 48 miles from Bakersfield and we and most of our 
neighbors all up and down the Mts. there depend on 10 and can not get 
any other station, It's a fringe area - so if they change 10 we would be 
deprived of most of our T.V. and it would be an awful thing not to have 
any T.V. We depend on it so much for amusement, Here is hoping you 
are successful in keeping them from changing it. 
Sincerely, 


/s/M.M, Brandt 
Maricopa, Calif, 
Bx. 282 


[Handwritten Letter] 


2605 HINKLEY VALLEY CHAMBER OF COMMERCE 

"Gardens Spot of the Mojave" Hinkley, 

November 

K E R O Television 

Bakersfield, Calif. 
Gentlemen: 

Hinkley is a community of from 2,500 and 3, 000 people, the majority 

of whom depend ypon Channel 10 for any television they receive, 

If Channel 10 is not powerful to reach us, we will have no television 

whatsoever. 
Sincerely, 


/s/ Alma A. Wood 
Secretary 


CITY OF TEHACHAPI 
Kern: County,. California 
ee ok oR Ok 


TEHACHAPI, CALIF. 
November 8, 1960 
Channel 10 
Bakersfield, California 


Dear Sirs: . 
Enclosed is Resolution No. 26-60, passed at the last meeting of the 
City Council, of the City of Tehachapi opposing the. change from VHF to UHF 


for Channel 10,. Bakersfield, California. 
Very truly yours, 


MM/kk /s/ Mary Madding,. |City Clerk 
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Before the B 


FEDERAL COMMUNICATIONS COMMISSION FCC 61-391 


Washington 25, D. C. ine 


In the Matter of 


Amendment of Section 3. 606, 
Table of Assignments, 
Television Broadcast Stations, 
(Bakersfield, Delano, Lompoc- 
Santa Maria, San Luis Obispo, 
Santa Barbara, and Santa Maria, 
California). 


Docket No. 13608 


REPORT AND ORDER 


By the Commission:' Commissioner Cross dissenting and issuing a 
statement. 

1. The Commission has before it for consideration the following 
matters: 

(a) The proposal set out in the Notice of Proposed Rule Making, 
released June 27, 1960, in this proceeding (FCC 60-731) looking . toward 
deintermixing television assignments at Bakersfield, California, to all 
UHF channels by deleting VHF Channel 10, utilized by Station KERO-TV, 
and assigning two additional UHF channels to supplement present UHF 
assignments — Channels 17, 29 and 39 -- at Bakersfield. UHF Channels 23 
and 50 or 51 or Channels 45 and 51 were suggested. Except for Channel 45, 


the assignment of any of these UHF channels to Bakersfield requires the 


substitution of another UHF channel for Channel 37 (unused) at Delano, 
: ae: 
California. — 


i/ With the institution of this proceeding, the Commission also issued 
simultaneously and separately in Docket No. 13609 to Marietta Broadcast- 
ing Inc., the licensee of Station KERO-TV on Channel 10 at Bakersfield, 
an order to show cause (FCC 60-732) why, in the event the Commission 
decides to place all commercial television stations at Bakersfield on UHF 
channels, its license for Station KERO-TV should (continued on next page) 
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(b) Alternative proposals which were set out also in the above-men- 
tioned notice for the disposition of Channel 10 if deleted from Bakersfield: 
| 
1826 (1) reserve for future decision where Channel 10 should be reassigned; 


(2) reserve Channel 10 at Bakersfield for noncommercial educational use; or 


(3) reassign Channel 10, alternatively, to Santa Barbara, Santa \Maria, 
Lompoc -Santa Maria (on a hyphenated basis), or San Luis Obispo, California. 
(c) The alternative proposals set out in the Further Notice of Proposed 
Rule Making, released July 13, 1960, in this Docket (FCC 60-815) for the 
assignment of Channel 122/ alternatively, to Santa Barbara, Santa Maria, 
Lompoc-Santa Maria, or San Luis Obispo also. 
(d) The timely comments, reply comments and alternative proposals 
submitted by interested parties in response to the above-cited notices, to- 
gether with all comments filed in the Fresno proceeding (Docket No. 11759) 
in response to our March 24, 1960, Notice of Proposed Rule Making there- 
in (FCC 60-279) on the alternative proposals for assignment of Channel 12 
to one of the same cities mentioned in subparagraph (c) above. | 
(e) We also have before us additional comments tendered by 
Marietta Broadcasting, Inc., on October 17, 1960, together with a request 
for their acceptance and consideration even though filed subsedaar to the 
expiration date for filing reply comments (September 21, 1960), |and also 
an untimely "Supplement to Reply Comments" filed on October 20, 1960, 
by Arenze Broadcasters, licensee of standard broadcast station KCOY, 
(Footnote No. 1 continued from preceding page:) not be modified to specify 
operation on either Channel 23 or 45 instead of Channel 10. In its response 
thereto, filed September 6, 1960, Marietta advises that it opposes the all- 
UHF deintermixture proposal for Bakersfield; that it does not consent to 
the proposed modification of its license for Station KERO-TV; and that it 
requests an evidentiary hearing in accordance with Sections 303(f) and 316 


of the Communications Act of 1934, as amended, if the Commission deter- 
mines that such modification should issue. 
2/ Channel 12 was deleted from Fresno, California on July 7, 1960, 

effective August 12, 1960, in Docket 11759, and is available for reassign- 


ment. | 
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Santa Maria. Kern County Broadcasting Co., Bakersfield (KLYD-TY,), 
filed an opposition to the Marietta request, as did Key Television, Inc., 
Santa Barbara (KEYT), to the Arenze supplementary reply comments. 
These untimely comments call attention to happenings occurring after 
the expiration date for filing comments, which are germane to the pro- 
posals before us and upon which comments have been received. We 
believe they should be considered since they raise no new issues upon 
which there has not been an opportunity for parties to comment. 
(£) Marietta has also filed in this proceeding and in Docket No. 
13609 under date of December 29, 1960, a request that we defer con- 
sideration of the proposals herein for deintermixture of Bakersfield 
and the reallocation of Channel 10 at Bakersfield until after UHF 
Station KBAK-TV at! Bakersfield commences operation at its new site 
adjacent to Marietta's VHF station (KERO-TV) on Breckenridge 
Mountain and it has had an opportunity to make comparative studies of 
VHF and UHF service from this mountain top under actual conditions. 
Arenze Broadcasters, licensee of standard broadcast station KCOY at 
Santa Maria, filed comments directed to this request on January 10, 
1961. Oppositions thereto were filed on January 16, 1961, by Kern 
County Broadcasting Company and on January 18, 1961 by Bakersfield 
1827 Broadcasting Company, the respective licensees of UHF stations 


KLYD-TV and KBAK-TV at Bakersfield. A reply to the opposition was 


filed by Marietta on January 27, 1961. 3/ Marietta's request is denied 


3/ These pleadings were untimely filed and contain no matter which 
convinces us that they should nevertheless be accepted. Under Section 
1.13 af the Rules pleadings directed to Marietta's request were due 10 
days after it was filed, and Marietta's reply to the oppositions 5 days 
after such oppositions were filed. Since the last day of this period fell 
on a Sunday, oppositions were due on Monday, January 9, 1961 under 
Section 1.18(b). Marietta's reply to the oppositions filed was due no 
later than January 23, 1961. Section 1. 18(d), which provides three 
additional days for responding to a pleading when service is required 
' (Cont'd on next page) 


89 


for the reasons given in paragraphs 40 and 41 hereof. 


Bakersfield 


2. Over the past four years we have given continuous study to the 


television situation in the San Joaquin Valley, and in its principal and - ~ 


largest population centers —: Fresno and Bakersfield — particularly to 


the end of determining what, if any, changes should be made-in 


allocations to provide a more realistic opportunity for the publi 


| television 


c to have 


as many effective television outlets and services as possible. In the rule. 


making proceeding begun in 1956 and concluded last July in Docket No. 


11759, we gave intensive consideration to the alternative courses of action 


which might be desirable and possible to attain this objective. Available 


alternatives included the status quo of intermixed VHF and UHF assign- 


ments at Fresno and Bakersfield with UHF. assignments in all the smaller 


cities in the Valley; deintermixing of Fresno or Bakersfield or both to 


all-UHF assignments by deleting the single VHF channel assigned to each 


city; or adding available VHF assignments to convert either or both cities 


to all-VHF service essentially. 


3. Proposals and extensive comments favoring all three 


alternative 


courses of action for television allocation at both Fresno and Bakersfield 


were before us in Docket No. 11759. We ultimately decided in|that pro- 


ceeding that deintermixture to all-UHF assignments at Fresno offered the 


best opportunity for improving and expanding television service 


Fresno market and the San Joaquin Valley. We therefore decid 


in the 


ed to 


delete VHF Channel .42 from Fresno, upon which Triangle Publications, 


Inc. (Radio and Television Division), operates Station KFRE-T 


(Footnote No. 3 continued from preceding page:) 


V. Such 


and made by mail, does not apply since Marietta's service by mail on 
December 29,.1960, of its request upon parties in this rule making pro- 


ceeding was a matter of courtesy and not required by the rules), 


Even if 


Section 1. 18(d) were applicable, service is complete upon mailing (Sec- 


tion 1.56(b), and the 13 days for responding runs from the date) 


of mail- 


ing and not the date when the pleading is received as Kern assumes. 


90 


4/ 


action was taken with the licensee's consent on July 7, 1960.— 
1828 UHF Channel 30 was assigned in place of Channel 12 for Station 

KFRE-TV to use, with provision made for it to continue operation on 

Channel 12 until April 15, 1961. Since the basic reasons why we decided 

that all-UHF allocations for Fresno were in the public interest were sim- 

ilarly applicable to Bakersfield also, we instituted this proceeding to con- 

sider the desirability of making Bakersfield all-UHF. 

4. The comments indicate that all the licensees of stations now 
operating in the San Joaquin Valley, except Marietta Broadcasting, favor 
UHF deintermixture for Bakersfield. = Further support for UHF - 
deintermixture of Bakersfield comes from parties who are interested in 
the assignment of Channels 10 and 12 in the Santa Barbara, Santa Maria, 
Lompoc or San Luis Obispo ceeuee Other parties who advocate the reser- 
vation of Channel 10 at Bakersfield for noncommercial educational use and 
the similar assignment of Channel 12 at Fresno or Visalia for educational use 
directly or indirectly support the deletion of Channel 10 from commercial 
use at Bakersfield. a The American Broadcasting Company also urges that 


Bakersfield be deintermixed to all-UHF commercial assignments. 


4/ See Report and Order adopted July 7 and released July 8, 1960, in 
Docket No. 11759 (FCC 60-814). Also see Report and Order and Further 
Notice of Proposed Rule Making adopted March 24 and released March 25, 
1960, in the same docket (FCC 60-279). 


5/ Bakersfield Broadcasting Company (KBAK-TV, Ch. 29 at Bakers - 
field); Kern County Broadcasting Company (KLYD-TV, Ch. 17, Bakers- 
field); Triangle Publications, Inc. (Radio and Television Div. ) (Station 
KFRE-TV, Ch. 30,'Fresno, Operation on Ch. 12 also authorized to 
April 15, 1961); O'Neil Broadcasting Company, Inc. (KJEO, Ch. 47, 
Fresno); McClatchy Newspapers, Inc. (KMJ-TV, Ch. 24, Fresno). 


6/ Arenze Broadcasters (standard broadcast Station KCOY, Santa 
Maria); Channel City Television and Broadcasting Corp., Santa Barbara; 
Santa Barbara Television Association; Thomas B. Friedman, consulting 
radio engineer, Lompoc-Santa Maria; Sherrill C. Corwin, Lompoc-Santa 
Maria. 
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5. Marietta Broadcasting, Inc., which would be required to operate 
Station KERO-TV at Bakersfield on a UHF channel instead of VHF Channel 
10 under our UHF -deintermixture proposal, opposes the proposal. It 
takes the position that deintermixture of Bakersfield to all-UHF assign- 
mentsis neither necessary nor desirable; that VHF -deintermixture through 
the assignment of Channels 8 and 12 to Bakersfield is preferable; but that 
there is no need for either UHF or VHF deintermixture of television assign- 
ments at Bakersfield. KFSD-TV, Inc., (KFSD-TV, Ch. 10, San Diego) 
directs its comments primarily in opposition to the proposals for the 
assignment of either or both Channels 10 or 12 to Santa Barbara or to 
locations north thereof but holds generally the same views as Marietta on 
the course of action which should be followed with respect to television 
assignments at Bakersfield. Key Television, Inc., (KEYT, Ch. 3, Santa 

1829 Barbara) takes mo position on the UHF-deintermixture proposal for 
Bakersfield but, if adopted, opposes the reassignment of Channels 10 or 
12 to the Santa Barbara, Santa Maria, Lompoc and San Luis Obispo areas 
and favors their reservation for educational use at Bakersfield land at 


Fresno or Visalia. Alternatively, it favors the retention of Channel 10 at 


| 


| 


| 
Footnote No. 7 from preceding page: 


The San Joaquin Valley Community Television Association, Inc., 
the Joint Council on Educational Television, and several hundred other 
persons and organizations, including teachers, school and governmental 
officials, educational, civic and social groups, members of Congress and 
the California legislature, and Valley residents. Many parties endorsed 
the VHF educational proposals without comment on the Bakersfield UHF- 
deintermixture proposal and some, including the Governor of California's 
Advisory Committee on Education, endorsed them contingent on the dele- 
tion of Channels 10 and 12 from commercial use in the Valley. | Others, 
including Salinas Valley Broadcasting Corporation (KSBY-TV, Ch. 6, San 
Luis Obispo) who question the wisdom of assigning additional VHF channels 
in the area reaching from Santa Barbara to San Luis Obispo, also believe 
that both Channels 10 and 12 should be retained for educational use in the 
Valley. Some parties urging the reservation of Ch. 10 at Bakersfield have 
recently requested withdrawal of their supporting comments. They inform 
that they are opposed to the removal of Ch. 10 from commercial use but 
supported the proposal for its reservation because of a mistaken belief that 
a decision had already been reached to delete it. 


| 
| 
| 
| 
| 
| 
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Bakersfield and the assignment of Channels 8 and 12 to Bakersfield. A 
number of individuals and organizations in California communities and 
areas now relying upon Station KERO-TV for service also have written 
to register opposition to the deletion of Channel 10 from Bakersfield. 

6. Aided by the comments filed in this proceeding, we have reached 
a determination that it is manifestly desirable and necessary in the public 
interest that all television assignments at Bakersfield be in the UHF band. 
Since this requires changing the VHF Channel 10 facility at Bakersfield to 
a UHF operation, and the licensee, Marietta Broadcasting, Inc., has indi- 
cated in its comments herein and in response to the Order to Show Cause 
which it filed in Docket No. 13609 that it will not acquiese to shifting from 
VHF to UHF operation on the basis of the decision we: reach in this rule 
making proceeding, the adjudicatory proceeding which Marietta requests in 
Docket No. 13609 will be held to determine whether the outstanding license 
of Marietta for Station KERO-TV should be changed from VHF to UHF opera- 


tion pursuant to the judgments reached herein. 


7. The potential for the growth and development of multiple effective 
effective local outlets and services in the San Joaquin Valley would be much 
greater if all television assignments at Bakersfield were in the UHF band. 
With Bakersfield and Fresno, the two largest expanding population centers 
of the Valley located about 105 miles from each other, and with their trad- 
ing and market areas extending into the Valley between them, where also 
are located a number of smaller cities where the chances for the establish- 
ment of local television outlets are promising, it is inevitable, under the 
favorable terrain and propagation conditions in the Valley, that there is and 
will be an overlapping of services and a sharing of a common audience by 
all stations operating at Fresno and Bakersfield or in cities between them. 
It has been demonstrated that the relatively flat Valley floor presents un- 
usually favorable conditions for propagation of television signals. Marietta 
itself pointed out in comments filed in Docket No. 11759 that the “unique 
character of the extremely flat and quite treeless San Joaquin Valley, which 
permits signals to be rolled down the corridor from Bakersfield toward 
Fresno and from Fresno toward Bakersfield in the manner of a bowling 


1830 ball, exceeding substantially the normal propagation distances in other 
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areas, is a phenomenon which cannot be ignored."" By virtue of|these cir- 


cumstances, it is essential, we believe, that we make conditions conducive 
throughout the Valley for the growth and successful operation of| local out- 
lets by providing an equal opportunity for all Valley stations to compete ef- 
fectively with compatible facilities. 

8, It is our view that this requires all assignments in the} Valley to 
be in the UHF band where there is sufficient spectrum space to meet any 
current or foreseeable future demand for television outlets. It could not 
be done by exclusive use of VHF channels, for there is not available now 
or in the foreseeable future sufficient VHF spectrum space even to replace 
existing UHF assignments which have been applied for or for which author - 
izations are outstanding in the Valley. Nor, in our judgment, ¢an it be 
done by intermixed VHF -UHF assignments. 

9. It has been demonstrated in a multitude of cities and areas 
throughout the country with intermixed VHF -UHF assignments that the 
ability of UHF to develop, survive, or provide an effective competitive 
service is markedly deterred when faced with local competition from an 
available VHF service or services, however satisfactory a brojadcast 
service UHF is able to provide. This is attributed to a host of |familiar 
reasons, such as the demonstrated preference of advertisers and pro- _ 
gram sources for VHF outlets in VHF -UHF areas and the receiver con- 
version problems of UHF, which give VHF a decided competitive advan- 
tage in intermixed markets and pose a decided barrier to the utilization 
or the effective use of UHF assignments in intermixed markets on a com- 
parable basis. Inthe Fresno area, we found that even under unusually 
favorable conditions for successful UHF operation in competition with one 
local VHF station, the two local UHF stations were unable to operate on 
a basis comparable with that of the competing VHF service, and that 


deintermixture of Fresno to all-UHF offered more opportunity for the 
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growth and development of multiple effective television services at 
Fresno and in the smaller cities of the Valley than did either mainte- 
nance of the status quo or the assignment of additional VHF channels 
to Fresno. 

10. With our action removing VHF Channel 12 from Fresno and 
shifting Station KFRE-TV on that channel to UHF operation, all tele- 
vision assignments and stations in the Valley are now in the UHF band 
with the exception of Station KERO-TV on Channel 10 at Bakersfield. 

At the present time only three stations are operating at Fresno and three 
at Bakersfield, but there is demand and promise that additional outlets 


will soon be. established at Fresno, and at Tulare, Visalia and Hanford, 


which are located in the Valley between Fresno and Bakereticid: =” 
1831 The predicted Grade B signal of the VHF Channel 10 station at 


Bakersfield (KERO-TV) extends well beyond Tulare, Visalia, and Hanford 
where local UHF stations are now contemplated, penetrates the service 
areas of the Fresno UHF stations, and reaches to within 23 miles of 
Fresno. There can be no doubt, however, that under the excellent 
propagation conditions in the Valley, its signal penetrates even farther 
north in the Valley.’ The Nielsen Coverage survey for the spring of 1958 
indicates that Station KERO-TV at Bakersfield reaches and is listened 

to in homes in Madera County, which is north of Fresno County and prin- 


cipally served by Fresno stations. The 1960 American Research Bureau, 


8/ An application, filed July 28, 1960, by G. L. Golden, Elbert H. 
Dean, and L. W. Fawns, a partnership, for a construction permit for a 
new station on Channel 53 at Fresno was granted December 7, 1960 
(BPCT-2800). 


Sierra Broadcasting, Inc., was also granted a construction permit 
for a new station on Channel 43 at Visalia, November 8, 1960 (BPCT-2732). 
It originally filed an application for Channel 27 at Tulare on Dec. 7, 1959, 
but amended its application to request Channel 43 at Visalia on September 
27, 1960. 


Applications filed by KCOK, Inc., on May 3, 1960, for Channel 27 at 
Tulare (BPCT-2773) and by Gann Television Enterprises (a limited part- 
nership) on November 3, 1960, for Channel 21 at Hanford (BPCT-2825) 
are pending. 
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Inc., Television Coverage Study of California counties and stations indi- 
cates that about 96% of the television homes in both Tulare and Kings 
Counties (Tulare and Visalia are in Tulare County and Hanford in Kings 
County) and about 58% of the TV homes in Fresno County are able to re- 
ceive Station KERO-TV and that Station KERO-TV's net weekly ¢ircula- 
tion (number of TV homes viewing Station KERO-TV at least once a week) 
in Tulare County is about 93%, in Kings County about 83%, and in Fresno 
County about 30%. 
11. Although our removal of the single VHF outlet at Fresno puts 
all Fresno stations on a comparable competitive footing which we believe 
will increase the potential for the growth of healthy competitive jservices 
in the Fresno area, we cannot agree with Marietta that deintermixture 
of the Fresno market can be fully effective notwithstanding its VHF station 
at Bakersfield, With a VHF outlet at Fresno no longer dominating the 


Fresno market, there is' considerable merit, we believe, to the claim of 


proponents for UHF-deintermixture of Bakersfield that Station KERO-TV, 


as the only VHF station in the Valley, would be in a position of conspicu- 
ous and unjustifiable dominance over all the competing UHF stations in 
the Valley. This factor and the extent to which Station KERO-TV's signal 
now penetrates beyond cities between Bakersfield and Fresno where the 
establishme nt of additonal local UHF outlets is the most promising and 
into the service areas of the Fresno stations convincingly indicate that 
the presence of this VHF station in the adjacent Bakersfield ma'rket con- 
stitutes a significant deterrent to effective and comparable baal competi- 
tion in the Fresno market area and to the establishment of effedtive and 
beneficial new services, particularly in the smaller cities of the Valley. 
The deterrent would be compounded if Bakersfield were made principally 
all-VHF by the addition of two more VHF outlets, as Marietta suggests, 
and three Bakersfield VHF stations were to provide service in this now 


all-UHF area. Complete deintermixture of the entire San Joaquin Valley 
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to UHF is, in our judgment, required for full development and expansion 
of effective competitive television service throughout the Valley. 

12. Secondly, ‘it is our view that the perpetuation of intermixed 
VHF -UHF assignments at Bakersfield, apart from the adverse impact 
of the Bakersfield VHF outlet upon the growth and development of healthy 
competitive services throughout the Valley, presents obstacles to the 
maximum growth and development of sound and effective local television 
services. These can best be eliminated by placing all assignments at 
Bakersfield in the UHF band. 

13. Bakersfield, located in Kern County, is a sizeable and import- 
ant population and commercial center in the San Joaquin Valley, ranking 
in size next to Fresno. The U. S. Census indicates that the population of 
the city increased from 34, 784 in 1950 to 56, 848 in 1960, and Kern 
County, its principal market area, increased in population from 228, 309 

1832 in 1950 to 291,'984 in 1960. Bakersfield was assigned two television 
channels in 1952: VHF Channel 10 and UHF Channel 29. Two additional 
UHF Channels, 17 and 39, were assigned in January of 1958. The first 
television station to go on the air at Bakersfield was Station KBAK-TV on 
Channel 29 in August of 1953. Station KERO-TV commenced operation on 
VHF Channel 10 in September of 1953. Station KLYD-TV has been operat- 
ing on Channel 17 since November of 1959. Significantly, no station has 
ever been established on Channel 39, although a construction permit was 
granted for its use in December of 1958 and deleted on September 23, 1960. 
Each of the Bakersfield stations is a basic outlet for a national network: 
Station KERO-TV for NBC; Station KBAK-TV for CBS; and Station KLYD-TV 
for ABC. 


14. Station KERO-TV operates with power of 16 dbk (39.8 kw), 


directional antenna! and antenna height of 3710 feet above average terrain 
from a transmitter site approximately 24 miles northeast of Baker sfield 
atop Mt. Breckenridge. The transmitter sites of the Bakersfield UHF 


stations were until recently near each other and about six miles north of 
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Bakersfield. Station KLYD-TV operates on Channel 17 with power of 
23. 7 dbk (234 kw) and antenna height of 650 feet above average terrain. 
On January 25, 1961, Kern County Broadcasting Company filed jan appli- 
cation to reduce the power of Station KLYD-TV to 12.99 dbk (19.9 kw) 
and to change the transmitter of the station. Kern simultaneously filed 
another application for a UHF booster station near Porterville, |approx- 
imately 50 miles northeast of Bakersfield. Station KBAK-TV formerly 
operated with power of 12.9 dbk (19.5 kw) and antenna height of| 630 feet 
above average terrain. It has now moved its antenna site to Brecken- 
ridge Mountain, a short distance from the KERO-TV site. It i author- 
ized to operate at its new site with power of 20.7 dbk (117 kw) and 
antenna height of 3690 feet above average terrain. 
15: Station KBAK-TV has demonstrated by its continued operation 
over a period of years that at least one UHF station can survive under 
the conditions existing in the Bakersfield market despite the presence of 
a local VHF outlet. Station KLYD-TV has not been in operation long 
enough to demonstrate with certainty that two UHF stations can, Even 
if it is assumed that two UHF outlets can survive in this intermixed 
market, it by no means follows that the public in the Bakersfield area 
is thereby assured of at least three comparable and equally effective 
local television outlets on the full potential of such services that the mar- 
ket can support. The removal of all possible obstacles to the alchieve- 
ment of this latter objective, rather than for mere survival, is|desirable 


in the public interest. We are therefore not impressed with the arguments 


| 
9/ Construction permit granted October 20, 1959 (BPCT-2699), as 
modified November 9, 1960 (BMPCT-5522). On February 16, 1961, 
Bakersfield Broadcasting filed an application for license (BLCT-1101) 
to cover BPCT-2699, as modified, and requested program test/author- 
ity. Program test authority for Station KBAK-TV at the Mt. Brecken- 
ridge site was granted February 17, 1961. 
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in the record that it is possible for UHF to survive in the Bakersfield mar- 
ket in the face of competition from one VHF station. 

16. Neither UHF station in Bakersfield has been able to provide a 

1833 competitive service to the Bakersfield market and outlying commun- 
ities comparable to that of the local VHF outlet, for the relatively modest 
facilities they employed as compared to those of Station KERO-TV did not 
permit the wide-area coverage of the more favorable site and facilities em- 
ployed by Station KERO-TV. This is typical of UHF in intermixed markets. 
With local VHF service available, it has been widely demonstrated that it is 
measureably more difficult for UHF to overcome the receiver conversion 
problem and to acquire a large enough UHF audience and economic base to 
support even a modest successful operation. In those few intermixed 
markets where UHF is able to survive, there is little indication that UHF 
operations can operate successfully except on a more limited scale, or 
that these markets can ever expect to have the number of services they are 
able to support. 

17. Pending a more general or nationwide solution, the Commission 
is taking steps where possible and feasible to improve television alloca- 
tions in individual communities and areas. Considering the period of years 
required to implement nationwide improvements in the allocations structure, 
we do not hold with Marietta's view that we should take no steps, such as 
proposed here for Bakersfield, to improve television allocations in indi- 
vidual communities pending further progress toward nationwide solutions. 
It is true, as Marietta points out, that one avenue of approach to a long- 
range solution of the television allocations problem — obtaining additional 
VHF spectrum space from Government services — appears to be unavail- 


0 
able at this time. 10/ This, as we stated in the Fresno proceeding, 


10/ The Public Notice (Mimeo No. 92830), released by the Commission 
on August 19, 1960, sets forth the position of the Department of Defense 
and the Office of Civil Defense Mobilization on the Commission's proposals 
to exchange spectrum space with the Government in order to obtain addi- 
tional VHF channels for the television service. 
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underscores the need to look even more closely to the possibilities for 
improvement of the television service through greater utilization of the 
70 channels in the UHF band, the 12 VHF channels available being in- 
adequate to meet the requirements of a fully competitive and expanding 
television service. That inadequacy is amply demonstrated in the San 
Joaquin Valley. 
18. Marietta makes much of the fact that the reconstruction of 
Station KBAK-TV with improved facilities on Mt. Breckenridge will enable 
it to operate on a scale more comparable to its VHF facility and|to pro- 
vide a much more effective and extensive local service whether or not 
Bakersfield remains an intermixed market. It ignores, howevet, the 
almost universal experience elsewhere which lends no assurance that 
UHF stations can operate successfully on a scale comparable toja VHF 
operation and demonstrates that the opportunities to do so are irnpaired 
by local VHF competition. This is of concern to us not because of any 
duty or desire to protect or improve the economic or competitive position 
of individual UHF licensees but because it clearly serves the public inter- 
est to remove, insofar as possible and feasible, obstacles resulting from 
television allocations which inhibit full and effective use of broadcast fre- 
quencies and stand in the way of the public reaping the benefits of more 


and better television service. 


1834 19. The UHF operators at Bakersfield have Seneatealy urged 


that all local outlets should be in the same band in order to create a com- 
petitive climate conducive to the growth of multiple effective local tele- 
vision services, Kern County Broadcasting states that after nearly a year's 
experience with operating Station KLYD-TV in the Bakersfield market it 
has found that the belief it expressed prior to the time it went oh the air 
that it could compete effectively as a UHF station with a dominant VHF 
station in the market has proved overly optimistic, to say the least, and 
that the UHF stations in Bakersfield suffer an inordinate and artificial 


disadvantage because of the existence of the single VHF station in this 
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market which is harmful to the public interest and contrary to the estab- 
lishment of a varied and competitive television service. In its pending 
application to reduce the power of Station KLYD-TV, it states that since 
it appears that a protracted period will elapse before deintermixture of 
the Bakersfield market may be achieved and create more favorable con- 
ditions for effective television, it must now cut its overall cost of opera- 
tion by this means and by extending its overall coverage with a booster 
station near Porterville. 

20. We are convinced that as long as this market remains inter- 
mixed, the public cannot depend with any certainty on UHF to furnish the 
full complement of effective local service which it needs and can support. 
The availability of long-established, wide-area local VHF service through - 
out the Bakersfield market and beyond, in our judgment, not only impedes 
the ability of existing UHF operations to acquire a larger audience where 
the potential for local UHF expansion exists and which is necessary to 


provide them with a base for sound operation and survival on any larger 


scale than at present but also discourages the establishment of new sta- 


tions. We find no significant, enduring basis for Marietta's assumption 
that the size of the growing Bakersfield market precludes more than three 
local outlets irrespective of whether the market remains intermixed, or 
that the decision of the former permittee for Channel 39 not to construct 
was based solely on the economics of the market and its inability to sup- 
port more than three stations. In light of the proposal of that permittee in 
the Fresno proceeding that Channel 10 be deleted from Bakersfield to make 
the area all-UHF, its request for additional time to complete construction 
on Channel 39 pending a decision as to whether Bakersfield was to be made 
an all-UHF market, and its statements in Docket No. 13595 that it con- 
sidered deintermixture of Bakersfield altogether probable at the time it 
filed its application for Channel 39, it is more reasonable to accept that 
the presence of the VHF outlet in this market was a significant factor en- 


tering into its decision. 
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1835 21. It is Marietta's position that, if we decide that all television 
outlets at Bakersfield should be in the same television band, this should 
be accomplished by assigning additional VHF channels and not by deinter- 
mixing Bakersfield to all-UHF assignments. It urges that Channels 8 and 
12 are available; that they meet all technical requirements of the Rules 
for assignment to Bakersfield; and that they would enable the two existing 
UHF stations to operate on VHF channels, and thereby achieve the objec- 
tive of three competitive television facilities in the Bakersfield market. 
Marietta's arguments on behalf of this VHF proposal are not persuasive. 
Two additional VHF stations at Bakersfield would, for the reasons we have 
heretofore stated, prove an even more formidable barrier to the growth and 
development of UHF throughout the greater part of the Valley to|the north 
of Bakersfield than the single VHF outlet now at Bakersfield and would be 


most undesirable, in our opinion, as a measure to improve the potential 


| 
for multiple, effective local television services throughout the Valley. 


22. This VHF plan would also not provide the same opportunity for 
comparably competitive facilities and for expansion of television outlets 
in the Bakersfield market itself as would an all-UHF.. plan. There is no 
possibility that additional VHF channels could be made available to ~ 
Bakersfield under present spacing requirements and almost no likelihood 
that UHF channels would be utilized if there were three local VHF outlets. 
Comme nts filed in the Fresno proceeding also convincingly demonstrate that 
there is considerable question of whether Channel 8 could be used at 
Bakersfield to provide either an effective service or a competitively com- 
parable service with Channel 10 and 12 outlets in light of transmitter site 
restrictions necessitated by the co-channel stations at Las Vegas, Salinas- 
Monterey and San Diego and terrain problems. An all-UHF plan for 
Bakersfield suffers from no such drawbacks. There are sufficient UHF 
channels available to fulfill future television needs for expansion as they 
develop in this growing market and to afford adequate flexibility|in the 


choice of suitable transmitter site locations. 
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23. We also disagree with Marietta's contention that there is a 
compelling advantage’ in the VHF plan arising from the fact that reception 
of additional VHF stations would entail little expense to the public whereas 
the public would be put to extra cost for UHF reception in areas now de- 
pendent upon VHF service if Bakersfield is deintermixed to all UHF assign- 
ments. This is offset’in part, we believe, by the investments made by 
residents in the Bakersfield market for local UHF reception which would be 
lost if the present UHF outlets at Bakersfield were made VHF. The infor- 
mation submitted by Kern County Broadcasting on: Kern County from the 
1960 coverage study lof the American Research Bureau indicates that there 
are 61,600 homes in Kern County equipped for UHF reception (79% of all 
television homes) which would be affected. In greater part, we believe, it 
is outweighed by what the public's further investment in UHF can be ex- 
pected to produce — an overall gain in the number of effective television 

1836 services and local television outlets available throughout the Valley. 
Nor do we find persuasive Marietta's argument that its VHF -plan could be 
implemented promptly and expeditiously without the adjudicatory proceed- 
ings entailed to accomplish UHF deintermixture of Bakersfield. Comments 
and pleadings filed by the UHF operators at Bakersfield would seem to dic- 
tate that adjudicatory proceedings would be required to determine to whom 
Channels 12 and 8 would be assigned. 

24. Inthe third place, it is our conclusion from study and analysis 
of the relevant considerations: which Marietta and others raise in opposi- 
tion to UHF deintermixture of Bakersfield that none of them, singly or 


collectively, is of such merit as to outweigh the beneficial consequences 


flowing from operation of all television stations at Bakersfield in the UHF 
band. , 
25. One of Marietta's principal objections is that even with the 


deletion of Channel'10 from Bakersfield effective deintermixture could 
not be achieved because of the availability of VHF signals from other 


markets. It points out that the television sites of the seven VHF stations 
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at Los Angeles, the VHF station at Santa Barbara, and the VHF station at 
San Luis Obispo are closer to Bakersfield than is Station KERO-TV's 
site on Mt. Breckenridge to Fresno; that the predicted Grade B contour of 
Station KEYT (Channel 3) at Santa Barbara encloses the entire metropoli- 
tan area of Bakersfield; that signal measurements contained in pleadings 
filed by the KEYT licensee in the Fresno proceeding indicate penetration of 
the area; and that the Grade B contour of the seven Los Angeles stations 
also penetrates the Bakersfield service area. It thus concludes that, al- 
though Fresno can be isolated as a UHF island by the deletion of Channel 
12, Bakersfield cannot because of the penetration of competing signals 
from VHF facilities, impeding conversion for UHF reception by pwners of 
VHF -only sets and restricting the dependence of the area solely upon UHF 
signals. 
26. We note Marietta's recognition of the UHF conversion problem 
when competing VHF signals penetrate UHF areas, This argument can, 
however, be given little weight in light of the unfavorable terrain conditions 
which markedly restrict the coverage of the Santa Barbara, San|Luis Obispo 
and Los Angeles VHF stations in the direction of Bakersfield and the ab- 


sence of any showing that the limited reception of VHF signals from sta- 


tion outside the Valley would significantly affect the ability of Bakersfield 


and other Valley UHF stations to thrive and to render a highly satisfac- 
tory service to Valley residents. 
27. The cities of Los Angeles, San Luis Obispo and Santa Barbara 
are situated in the coastal plain between the Coastal Ranges and) the 
Pacific Ocean, This mountain barrier contains rugged terrain and forms 
a natural shield which limits the ability of VHF television stations operat- 
ing in these cities from adequately serving Bakersfield or other} cities in 
the San Joaquin Valley. Bakersfield Broadcasting Company stresses that 
1837 the coverage of the Los Angeles and Santa Barbara VHF stations is 
substantially less than predicted by our rules, based on terrain|/from 2 to 


10 miles from their transmitter sites, since Bakersfield lies more than 
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7,000 feet below any radio line-of-sight path from the Mt. Wilson trans- 


mitter sites of the Los Angeles stations and approximately 12, 000 feet 
below radio line-of-sight from Station KEYT's transmitter site. It also 
points out that the measurements filed by KEYT indicate that its Grade B 
contour falls short of Bakersfield. 

28. Marietta has also pointed out in the pleadings it addressed to 
Bakersfield Broadcasting's April 20, 1960 petition for rule making on our 
UHF deintermixture proposal herein that service from the Los Angeles 
stations is limited by the high terrain to the north since all have radiation 
centers less than 6,000 feet above sea level and there is a ridge to the 
north having peaks of 7,124, 8,023, 9,399, 10, 064, and 8,911 feet above 
sea level, all within a total distance of thirty miles in an approximate 
east-west direction; and that service from the Los Angeles stations towards 
Bakersfield is further limited by the beam tilt needed for them to place a 
signal at the ground level in the Los Angeles area. Marietta assumed in 
that pleading that some service is available from some of the Los Angeles 
stations out to a distance of 60 miles to the north — this is some distance 
from the more densely populated market area of the Bakersfield stations — 
but claimed that even at the north base of the peaks mentioned above it 
provided a much better service. This would appear to be a reasonable 
conclusion. 

29. Both the 1958 Neilsen Coverage Survey and the 1960 Are rican 
Research Bureau's Coverage study on California stations indicate that the 
circulation of the Santa Barbara and San Luis Obispo VHF stations in Kern 
County and in the other counties east of the Coastal Ranges (Kings, Tulare, 
and Fresno) located within the principal television markets of both . 
Bakersfield and Fresno stations, was too small to be noted in either study, 
and no evidence has been submitted in this proceeding which would indicate 
that they have any significant audience in the San Joaquin Valley. The 
Nielsen Survey also shows that four of the seven Los Angeles stations 


(Stations KNXT, KRCA, KHJ-TV, and KTLA) have some audience in 
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Kern County but that the maximum estimated audience of none of them ex- 

ceeds 15% of all TV homes. The 1960 ARB study shows that six Los 

Angeles stations can be received in Kern County in from 7 to 24% of all 

TV homes but that only one Los Angeles station (KNXT) has as much as a 

20% net weekly circulation, From all indications the homes in Kern 

County now served by Los Angeles VHF stations are mainly in the southern 

fringes of the Bakersfield market which is also served by the Bakersfield 

VHF outlet and where there is little UHF reception or set conversion at this 
time, | 

1838 30. It appears that with improved facilities, and particularly from 
the desirable transmitter location on Breckenridge Mountain, Bakersfield 
UHF stations could provide service to these fringe areas pelativety com- 
parable to that now furnished by Station KERO-TV. From experience, we 


know, however, that the extension of local UHF service into an area long 


| 
dependent on local VHF service and on outside VHF television service fora 


choice of program fare may be difficult. Yet if all television service from 
Bakersfield were obtainable only in the UHF band and multiple UHF services 
from Bakersfield were available in these fringe areas, we have|no doubt that 
it would provide the stimulus for conversion of receivers for UHF reception 
in order to obtain local service and that those in these fringe areas would 
look to local UHF stations for a choice of program fare rather ‘than solely 
to VHF stations in cities outside the Valley having little in common with 
Bakersfield and the rest of the Valley. In any case, we find no/basis in 
the record for concluding that the VHF fringe service from stations outside 
the Valley poses any significant deterrent to effective UHF deintermixture 
of the Bakersfield market. 
31. Another objection raised to removing Channel 10 from Bakersfield 
by Marietta and numerous residents of areas and communities currently 
depending upon its VHF station for service is that UHF cannot provide an 
adequate substitute service in portions of Station KERO-TV's present ser- 
vice area and that it would deprive certain communities and aréas of ser- 


vice. We are not impressed with this argument, 
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32, There is no evidence in the record which convincingly demon- 
strates that UHF would be unable to provide a dependable, high grade * 
television service to the Bakersfield market and outlying areas. The 
technical data and engineering studies which we have examined and eval- 


uated both in this and the Fresno proceeding demonstrate that UHF can 


provide satisfactory service inthis area. Marietta has itself stated in an 


engineering statement filed in Docket No. 11759 that, from the standpoint 
of terrain, the Bakexsfield-Fresno area poses a minimum of disadvantage 
to UHF in regard to propagation; that a proper UHF installation at a high 
elevation overlooking the flat valley can provide widely used service of a 
very high quality; that the validity of this premise has been demonstrated 
by the UHF stations lt Fresno; and that with available sites, and the ter- 
rain of the more densely inhabited areas between Bakersfield and Fresno 
allowing unshadowed transmission paths to the major market areas to be 
served, for equal transmitter power, or equal radiated power to the ser- 
vice area, UHF signals will be equal or greater in strength than VHF sig- 
nals. 

33. In our judgment the ability of fringe and outlying communi- 
ties and areas in the Bakersfield market to receive a direct satisfactory 
signal from the Bakersfield VHF station and not from the local UHF sta- 
tions at this time does not stem from the difference in their operating 
frequencies but from the disparity in their antenna heights and powers and 
less desirable site locations for wide-area coverage. The transmitter 

1839 site of Statio KERO-TV on Mt. Breckenridge was chosen, as 

Marietta states, to enable it to serve not only the Bakersfield area but 
also the areas east of the Sierra Nevada Mountains, and it uses a direc- 
tional array, designed in part to radiate a maximum lobe into the areas 
east and southeast of its site and east of the mountains. From this site, 
Marietta has pointed out that optical line of site extends many miles to 
the north and that the large area north of Los Angeles and east of the 


Sierra Nevada Mountains which now depends wholly or principally upon 
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its VHF station for reception is, for the most part, not shielded by 


mountains higher than Station KERO-TV's antenna, 7, 668 feet above sea 
level, with isolated peaks extending above this level but most of|the high 
land to the east being below this level. Such terrain, in our opinion, 
poses no more significant problem for reception of UHF stations on Mt. 
Breckenridge than for VHF reception. If Station KERO-TV were to 
operate from Mt. Breckenridge with UHF facilities comparable to its 
VHF facilities, we are convinced that it would produce little difference 
in its coverage area and that residents of communities and areas pres- 
ently receiving a satisfactory signal from Station KERO-TV would con- 
tinue to be able to do so. 
34. Marietta submits calculations, based on predicted Grade B 
contours computed in accordance with the Rules, however, which indi- 
cate that if UHF Station KBAK-TV operates from Mt. Bisckenviige pur- 
suant to its outstanding construction permit, some 1, 432 square miles 
with a 1950 population of 5,834 persons east of the Sierra Nevada Moun- 
tains and north of Los Angeles would not be within Station KBAK-TV's 
Grade B contour which are now within the Grade B contour of its) VHF 
station. Its premise that this area and population would be "white area'! 
without any television service rests on the assumption that its VHF sta- 
tion now provides service to all of this area and if changed to a UHF 
operation would employ UHF transmission facilities equivalent to or less 
than those of Station KBAK-TV's planned facilities at its mountain site 
rather than those necessary to provide a Grade B contour comparable to 
that of its VHF operation. 
35. Marietta's suggestion that UHF conversion costs might force 
it to move Station KERO-TV toa less desirable site on the Valley floor 
where it could not provide the wide-area coverage in remotely located 
areas that it now does cannot be taken seriously, With Station KBAK-TV 
on Breckenridge Mountain and Station KLYD-TV also expanding its UHF 


coverage in remotely located areas, as Kern County indicated in its 
if 
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comments it intends to do if the area is deintermixed, it appears most un- 
likely that Marietta would consider such a move prudent. Conversion of 
Station KERO-TV from VHF to UHF operation on Breckenridge Mountain 
will, of course, involve considerable cost. We are not persuaded, how- 
ever, that it would be prohibitive, particularly in light of the costs of 
reconstruction at another site, the resale value of VHF equipment which 
cannot be used for UHF operation, and the existing facilities of Station 
KERO-TV, at its present site, such as buildings, tower, microwave and 
video equipme nt, living quarters, etc., which can be used for UHF as 
well as VHF ope ration. Certainly, as Bakerfield Broadcasting points out, 
1840 the overall cost for conversion to UHF for Station KERO-TV would 


not approach those for reconstruction of Station KBAK-TV or for con- 


struction of other UHF stations on Breckenridge Mountain. 

36. We have no fear but that when Bakersfield is made all UHF 
Marietta will find it feasible to continue operating Station KERO-TV from 
its transmitter site on Mt. Breckenridge. Even in the unlikely event that 
only Station KBAK-TV should operate from Mt. Breckenridge we find no 
basis for concluding that any appreciable areas and populations would 
stand to lose service from the deletion af Channel 10 from Bakersfield. 
The area which lies outside of the Grade B contour of Station KBAK-TV's 
operation on Mt. Breckenridge and within the Grade B contour of 
Marietta's VHF operation, to the northeast of Bakersfield, and which 
Marietta assumes would be "white area" without service if its VHF opera- 
tion is changed to a UHF operation, is outside of the basic Bakersfield and 
San Joaquin Valley market area and is not now dependent solely upon 
Station KERO-TV for service. Nor do we find any evidence in Marietta's 
comme nts evidencing that terrain conditions enable Station KERO-TV to 
now serve directly all of the area which it claims would become “white 
area." 

37. Bakersfield Broadcasting has pointed out that most of the ''white 


area'' which Marietta claims contains some 1,432 square miles with a 1950 
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population of 5,834 persons is completely unpopulated, consisting of pre- 
cipitious mountains and barren desert, and the few residents are concen- 
trated in small towns and settlements located along the highways, There 
appear to be only four communities of any appreciable size in this area: 
Lone Pine, Keeler, Darwin and Trona. A UHF translator (K80AD) has been 
in operation at Lone Pine, a community about 105 miles northeast of Bakers- 
field with a 1950 population of 1, 415 (the 1960 U. S, Census reports a popula- 
tion of 1, 310) since May of 1957, providing service from Station KRCA, the 
Channel 4 station at Los Angeles, to Lone Pine and the surrounding area. 
Since both Stations KRCA and KERO-TV are NBC outlets, it appears doubtful 


that translator service would have been inaugurated in this area if Station 


KERO-TV could be satisfactorily received. The current issue of Television 


Factbook also indicates that a community antenna operation is providing 603 
homes at Trona, a community about 70 miles south and east of Lone Pine 
(1950 population of 2, 450} 1940 population 1,138), with service from four Los 
Angeles stations. Keller and Darwin, located in the area between Lone 
Pine and Trona, presumably are small communities with populations of less 
than 1,000, for neither are listed in the 1950 or 1960 Census reports. 

1841 38. At most, we can conclude that the number of people who would be 
without direct television service in this "white area" if Channel 10 is de- 
leted would be well under the number claimed by Marietta. Unlike Marietta, 
we do not consider the problem of providing them with television service if 
Bakersfield is deintermixed to be unsolvable. We anticipate that the im- 
proved competitive conditions which will result from all stations|in the Valley 
operating in the same band will enable and cause both Bakersfield and other 
Valley stations to expand their coverage by increased power and improved 
facilities, as well as by other measures such as translators, on+channel 

boosters or satellite operations, and that the possibility of more| service to 

this area than at present will be enhanced. Kern County Broadcasting, for 


one, has stated in its comments that if Bakersfield is deintermixed, it in- 


tends to take advantage of the wide variety of types of authorizations provided 
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by the Commission to aid small, isolated communities to receive television 
service and that it is presently considering a booster-translator program, 

Its pending application for a UHF booster operation near Porterville has 
already been noted. Marietta's belief that translators, boosters, satellites, 
or other means to provide service in this area would prove inadequate and 
economically unfeasible is not shared by us and is not borne out by experience 
in other areas, nor by the evidence in this record. Considering UHF trans- 


lators alone, their use throughout the mountainous areas of the West and 


elsewhere, as well as in this general area ay , under all types of conditions, 


to provide acceptable reception at low cost where direct reception of tele- 
vision signals is impossible, precludes our acceptance of Marietta's view 

that they would prove limpracticable and undesirable in all instances in this 
area. 

1842 39. Marietta also takes the position that the "white area'' created by 
the deletion of Channel 10 would be much greater than that indicated by the 
coverage contours of its VHF station and Station KBAK's planned operation in 
the area outside of the Valley and beyond the mountains to the east and to the 
south of Bakersfield. This is based on its presumption that the calculated 
VHF Grade B contour of Station KERO-TV represents actual service with 
greater reliability than the UHF Grade B contour of Station KBAK-TV with 
its improved facilities on Mt. Breckenridge and because a mail survey it has 
conducted indicates that the actual broadcast service provided by Station 
KERO-TV is much more extensive than indicated by its Grade B coverage 
contours, In order to test the validity of its position and to determine the 


actual ''white areas'' which will be created if Channel 10 is deleted, it has 


11/ In addition to the UHF translator at Lone Pine, two translators have 
been providing Bishop, California, about 145 miles northeast of Bakersfield, 
with service from the: Channel 2 (KNXT) and 4 (KRCA) stations at Los 
Angeles and the Channel 8 (KSBW-TV) station at Salinas, California (K70AA 
and K73AA); a translator at Yosemite National Park has been in operation 
since 1957 translating signals from Station KBET-TV at Sacramento (K72AK) 
and a construction permit was granted in September of last year for a UHF 
translator at Daggett, California, which is in the Mojave Desert 115 miles 
southeast of Bakersfield, to translate signals from KNXT at Los Angeles. 
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asked that we defer a determination as to whether Channel 10 shlould be de- 
leted from Bakersfield until it has had an opportunity to make studies and 
submit data on the comparative service provided by its VHF station and 
Station KBAK-TV at its new site on Mt. Breckenridge. 
40. We do not consider it necessary or desirable to postpone decis- 
ion on the matter of television allocations at Bakersfield pending submission 
of such data by Marietta. The technical studies which we have ¢onducted 
and the technical data and other material which we have examined in both 
this and the Fresno proceeding are sufficient to enable us to reach an in- 
formed decision on the capabilities of UHF in this area. We adhere to the 
conclusions we have hereinbefore reached. In passing, we observe that the 
fact that Marietta's mail survey demonstrates that its VHF signal is sat- 
isfactorily received by residents of communities and areas outside its 
Grade B contour is not unusual - a satisfactory signal may be received 
beyond the Grade B contour of most stations, whether VHF or UHF, toa 
greater or lesser extent, depending upon terrain, transmission. facilities, 
and co-channel and adjacent channel separations — and it does jnot demon- 
strate that VHF service lost from deletion of Channel 10 cannot be sub- 
stantially replaced by UHF service direct from Bakersfield or other 
Valley stations, as well as other means. In this connection, we note that 
residents of Independence, a community over 100 miles northeast of 
Bakersfield located in the mountain valley on the eastern side of the 
Sierra Nevada range and on the western side of the Inyo Mountain range, 
were among those replying to Marietta's mail survey. The exhibit attached 
to Marietta's pleadings and numerous letters and petitions to the Commission 
from residents of the Independence area indicate that Channel 10 at Bakers- 
field is received locally via a cable system and not directly. UHF stations on 
Mt. Breckenridge could, we believe, be similarly received and provide a 
choice of service. Further, the 1958 Nielsen and 1960 American Research 
Bureau TV Coverage studies indicate that in the counties of Inyo and San 


Bernardino to the northeast and east of Kern County, relatively few 
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television homes receive Station KERO-TV as compared.to Los Angeles 
stations. 

1843 41, While we would have been glad to consider any additional mater - 
ial timely submitted in this proceeding, we consider the possibility that 
Marietta's study would furnish grounds for changing our decision herein 
too remote to justify'a substantial postponement. Comparative studies of 
signal strength made by Marietta on its VHF operation and Station KBAK-TV 
at its new site on Mt. Breckenridge could be expected to take considerable 
time. We know from experience that any meaningful study would be a long 


term project, requiring tens of thousands of measurements over a long 


period throughout the coverage areas of both stations to account for diurnal, 


seasonal and annual variations of signal strength and variations due to 
transmitter sites. Under the circumStances, we do not consider it in the 
public interest to grant this request. 

42. Another objection raised to the deletion of Channel 10 from 
Bakersfield is the additional expense which the public in areas of little or 
no UHF saturation in fringe or outlying areas of the Bakersfield market 
would incur for conversion of receivers for UHF reception and for UHF 
antennas. This argument has weight. On balance, however, we cannot 
consider it controlling since conversion costs are a necessary con- 
comitant to reception by the public of a choice of local programming from 
Bakersfield and other stations in the San Joaquin Valley whether or not the 
area is completely deintermixed or remains all-UHF except for the 
Channel 10 outlet at Bakersfield and since deletion of this VHF outlet is 
necessary, in our judgment, to enable Valley stations to compete effec- 
tively with each other and to provide an optimum choice of service to 
both Valley and outlying areas. We find no foundation in any market areas 
study for Marietta's claim that deletion of Channel 10 would entail UHF 
conversion costs fdr 110,000 or more VHF -only homes which rely upon 
it for service. The 1960 ARB studies indicate that of the approximately 
181,200 homes able to receive Station KERO-TV, all except 3, 700 homes 
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are in Kern, Kings, Tulare and Fresno Counties. The ARB studies also 
indicate that approximately 204,500 of the 226,600 TV homes in|these four 
counties are now equipped for UHF reception and that UHF saturation in 
each of these counties (79% of all TV homes in Kern County, 95% of all TV 
homes in Kings County, 89% of all TV homes in Tulare County and 99% of 
all TV homes in Fresno County are converted to UHF) is sufficiently high 
to make UHF -deintermixture of assignments at Bakersfield a practical 
measure to increase the potential for effective, multiple competitive out- 
lets at Bakersfield and in the Valley even though it entails added costs for 
television reception in some areas of little or no UHF saturation at this 
time. 

43, Our foregoing conclusions establish, in our opinion, that the 
net advantages attaching to UHF-deintermixture of television assign- 
ments at Bakersfield warrant the effectuation of such deintermixture at 
the earliest practicable date. In light of the outstanding license of 


Marietta for operation of Station KERO-TV on Channel 10, we ¢annot, how- 


| 
ever, implement our decision at this time, absent its consent, |without 


holding an evidentiary hearing on the proposed modification of its license 
from VHF to UHF operation. Concurrently with the adoption of this de- 
cision, we are therefore taking appropriate action in Docket No. 13609 
to designate the matter for hearing. 
1844 44, Marietta, while opposing a shift from Channel 10, states that 
if the market is deintermixed Channel 23 would be preferable to any of the 
other proposed additioml UHF chamels for Bakersfield even though it would 
require changing Channel 37 at Delano to another UHF Channel, Other 
parties have suggested Channels 45 and 51 for Bakersfield. Channel 45 
could be assigned to Bakersfield without affecting other UHF assignments 
but Channel 51 would also require a change in the Delano assignment. 
Since Channel 37 at .Delano is unoccupied and no applications are pres- 
ently pending therefor, there is no problem in substituting an equally 


suitable UHF channel for the present Delano assignment. We have 
| 
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therefore decided that Channel 45 should be substituted for Channel 37 at 
Delano in order to permit the assignment of Channels 23 and 51 to 
Bakersfield. Channel 23 can be made available for use by Marietta in 
place of Channel 10 and Channel 51 will provide a frequency to meet any 


future need for an additional television outlet at Bakersfield. 


Proposals for VHF Noncommercial 
Educational Assignments 

45. We now turn to the proposals before us for the reservation of 
Channel 10 at Bakersfield for noncommercial educational use and for the 
assignment of Channel 12 to Fresno or Visalia for noncommercial educa- 
tional use also. 

46. There are presently no educational stations operating in the Valley, 
and only one noncommercial educational assignment, UHF Channel 18 at 
Fresno, for which no applications are pending. In the Fresno rule making 
proceeding, the San Joaquin Valley Community Television Association, Inc. , 
a nonprofit California corporation organized in 1959 for the purpose of pro- 
moting the growth of educational television and the activation of educational 
television assignments in the Valley, filed comments in which it requested 
the reservation of Channel 12 at Fresno or, alternatively VHF Channel 7 or 
UHF Channel 18, for noncommercial educational use (Channel 18 was re- 
served at Fresno fot educational use in 1952 when the television Table of 


Assignments was originally established). In our final decision in the 


2 
Fresno proceding, a2/ we rejected the Association's VHF proposals, com 


cluding in paragraph 9 thereof as follows: 

1845 "We are ofthe view that under the favorable conditions 
prevailing in the Fresno area for UHF operation, and with all 
commercial stations operating on UHF channels in that city, 
the continued reservation of Channel 18 at Fresno for educa- 
tional use would serve the public interest and, at the same 


12/ Report and Order (FCC 60-814), adopted July 7 and released July 8, 
1960, in Docket No. 11759. 
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time, provide interested parties with ample opportunities 
for establishing an educational station at Fresno. Such a 
station would be operating in the same frequency band used 
by all other stations in the area, where antennas and re- | 
ceivers will undoubtedly be specially designed for reception 


of the UHF signals of the three commercial Fresno stations. . 


47, In this proceeding, the San Joaquin Valley Community Television 


Association has renewed its request for the assignment of Channel 12 to 
the Fresno area and also urges that Channel 10 be deleted from commer- 
cial use at Bakersfield and be retained there for noncomme rcial educa- 
tional use. It evinces its intent to apply for both channels at an early date 
after they are made available for educational use and states that it con- 
templates using interconnected transmitters on Channels 12 and 10 to 
broadcast educational programming simultaneously, or sequentially, 
throughout the seven counties of Tulare, Kings, Fresno, Madera, Mariposa, 
Merced and Kern in the San Joaquin Valley. It anticipates that these chan- 
nels will become a link ina statewide network for instructional |television. 
A supporter of these VHF educational proposals, Central California Educa- 
tional Television, Inc., which operates educational Station KVIE on Chan- 
nel 6 at Sacramento, informs that the intercity microwave relay system 
which now connects Stations KVIE and Station KQED on Channel 9 at San 
Francisco, the only other educational television station now in operation 
in California, is designed to connect with a Fresno educational |station, and 
that it would assist educational interests with their programming when an 
educational facility at Fresno becomes a reality. 
48. It is evident from the record that there is substantial public 
support and interest in these proposals for use of VHF channels for educa- 
tional outlets in the Fresno and Bakersfield areas and in the developme nt 
of educational television service throughout the Valley. We have no diffi- 


culty in agreeing with those interested in these proposals that there is an 
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unsatisfied need and demand in the San Joaquin Valley for educational 
television. We are unable, however, to agree with them on how this need 
should be met. 

49. Since all commercial assignments and stations in the Valley 
are to be in the UHF band, we believe it equally desirable to provide for 
the future development of educational television in the Valley in the UHF 
band also. Two VHF educational stations in this proposed otherwise 
all-UHF area would not, as the proponents urge, have the adverse com- 
petitive impact that VHF commercial stations have on UHF commercial 
stations in intermixed markets. The VHF educational stations would 
themselves, however, be faced with an incompatibility problem. With the 
public employing UHF antennas to receive all local commercial stations 
in the Valley, unless the public likewise maintains VHF antennas in much 
of the market and especially in outlying areas for adequate reception of 
their VHF signals, the size of the VHF educational audience may be too 
small to enable the educational interests to establish and maintain VHF 
educational operations on the scale necessary to provide a wide-area 
educational service or to render a fully effective service throughout the 
entire Valley. There is also no need, in our judgment, to put the public 
in the Valley to the extra, and what we consider unnecessary, expense of 
maintaining both UHF and VHF antennas, for UHF can adequately meet 


present and future requirements for educational television service in the 


Valley. Indeed, the more plentiful UHF spectrum space provides much 


greater opportunity for educational assignments than possible with the 
limited VHF spectrum space to meet the variety of diverse and individual 
educational needs that exist and may develop in both small and large com- 
munities in the Valley and in outlying areas. 

50. With due regard to the conclusions we have reached both in 
this and the Fresno proceeding on the coverage capabilities of UHF under 
the favorable terrain and propagation conditions extant in the Valley, 


there is no reason why an educational station operating on the present UHF 
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educational assignment at Fresno and another educational station operat- 
ing on a UHF frequency at Bakersfield could not function equally well as 
VHF operations in a statewide educational television network and provide 
satisfactory, wide area coverage essentially comparable to that of the VHF 
operations. Proponents argue that the initial UHF installation and operat- 
ing costs may be somewhat more to achieve comparable coverage. We 
are not persuaded, however, that the cost differential is so great as to 
make wide-scale UHF educational operations impracticable. The cost 
differential, arising mainly because UHF may require greater effective 
radiated power to achieve comparable coverage, represents but a small 
percentage of the total investment and operating costs since many sub- 
stantial items of cost, such as buildings, antenna supporting structure, 
land, personnel, programming, studio facilities, etc., are common to 
both VHF and UHF operation. 
51. As for the problem of conversion of receivers for reception 
of UHF educational signals in the San Joaquin Valley, we find no basis 
in the comments of those supporting these VHF educational proposals for 
concluding that it would be any significant problem at the time the educa- 
tional interests are ready to inaugurate educational television service in 
the Valley. With the San Joaquin Valley converted to all-UHF |service 
most of the homes in the Valley and in fringe areas which depend upon 
Valley stations for television service will be equipped for UHF reception 
when Valley educational stations are ready to go on the air. While the 
Association assumes that at the time its contemplated UHF educational 


stations are established, the public in great part will be put to extra cost 


for additional "strip tuners'' to receive its educational program service, 


we consider this improbable. Most all-channel sets and UHF conver- 
ters today are made with continuous tuning dials covering the whole UHF 
band, and the overall savings in installing all-channel tuners oyer "strip 
tuners'' when reception of numerous UHF stations is desired makes it 


more probable that all-channel tuners will be widely used in the Valley 
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for both commercial and educational service and that UHF educational sta- 
tions will have a ready audience available to them. It has also been con- 
tended that the lower'cost of VHF receiving sets is an important considera- 
tion for schools. We are not persuaded that this argument has controlling 
merit. It has not beén demonstrated that the saving, if any, would be 
more than slight and 'the experience of schools elsewhere using UHF fre- 
quencies for instruction amply demonstrates that UHF is both practical 

and effective for use in schools. 

1847 52. In sum, we find no basis for concluding from the comments 
filed on behalf of these proposals for VHF educational reservations, or 
from the considerations which led to our action in deintermixing tele - 
vision assignments at Fresno to all-UHF assignments and to the con- 
clusions we have reached herein as to the necessity of similar action at 
Bakersfield to make the Valley essentially all-UHF, that the overall 
public interest would be served by reintroducing a VHF assignment in the 
Fresno area for educational purposes or adding a VHF assignment for 
educational use at Bakersfield. We adhere to our decision in the Fresno 
proceeding that the continued reservation of Channel 18 at Fresno pro- 
vides ample opportunities for educational television in that area. We 
similarly are of the view that Channel 39 can adequately serve a like pur - 
pose in the Bakersfield area. We are therefore taking action to reserve it 


there for educational purposes. 


Other Proposals for Disposition of Channels 10 and 12 


53. There rernain for consideration the various alternative proposals 


for the reallocation of either or both Channels 10 and 12 outside of the San 
Joaquin Valley in Santa Barbara County at Santa Barbara, Santa Maria or 
Lompoc-Santa Maria on a hyphenated basis or in San Luis Obispo County 
at San Luis Obispo. A number of parties have indicated an interest in 


applying for these channels if assigned in either the Santa Barbara or 
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Santa Maria and Lompoc area. ag? Further support for the assignment of 


these channels in this coastal area comes from the UHF operators at 
Fresno and Bakersfield and residents of the area. Opposition tq the 
assignment of either or both channels in the area comes from Key Tele- 
vision, Inc., the licensee of Station KEYT at Santa Barbara; KFSD, Inc. , 
licensee of Station KFSD (Ch. 10) at San Diego; Salinas Valley Biveede 
casting Corporation, licensee of Station KSBY-TV at San Luis Obispo; 
and Marietta and others, including public officials, who urge that these 
channels should be retained at Fresno or Bakersfield for commé¢rcial or 
educational use. 
1848 54. The record establishes, in our judgment, that the public inter- 
est would be served by the assignment of an additional VHF channel in 
the general coastal area stretching from Santa Barbara northward to San 
Luis Obispo. For the reasons discussed below, we have decided that 
Channel 12 is preferable to Channel 10 for use in this area and that the 
channel should be assigned to Santa Maria. We do not, however, find 
such a compelling need for two additional VHF assignments in this area 
as to warrant the assignment of Channel 10 also, and these requests and 
proposals are therefore denied. 
55. While Marietta and KFSD take the position that Section 307(b) 
of the Communications Act requires us to withhold decision on the dele- 
tion of Channel 10 from Bakersfield pending a determiration on where 
Channel 10 should be reallocated so that a comparative determination 
can be made as [sic] the relative need of Bakersfield and the other community 
for the channel, we do not find their position tenable. Section 407(b) of 
14/_ Santa Barbara Television Association, composed of local |Santa 
Barbara businessmen and civic leaders, and Channel City Television and 
Broadcasting Corporation indicate they desire to apply for Channel 12 at 
Santa Barbara. Arenze Broadcasters (standard broadcast station KCOY, 
Santa Maria) and Kern County Broadcasting Co. (KLYD-TV, Bakersfield) 
evince an intent to apply for either Chanrel 10 or 12 if assigned in the 
Santa Maria and Lompoc area. Sherill C. Corwin, who states that he has 
substantial business interests in the Lompoc-Santa Maria area, and 


Thomas B. Friedman, a consulting - radio engineer, indicate that they 
plan to apply for Channel 10 if assigned to the Santa Maria-Lompoc area, 
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the Act requires us in the assignment of frequencies to make a fair, effi- 
cient and equitable distribution of radio services among the several states 
and communities. We have found herein that the deletion of Channel 10 
from Bakersfield would foster the fairest, most efficient, and most equit- 
able use of all television frequencies assigned at Bakersfield and through - 
out the Valley. It therefore is our clear statutory duty to remove the 
channel from Bakersfield irrespective of the separate question of where 
outside the Valley it may thereafter be reallocated. The matter of the 
reallocation of Chanriel 10 is not one of the circumstances which we have 
found calls for the d¢intermixture of Bakersfield, and we do not find it 
necessary or desirable in the public interest to decide that question in 
this proceeding. 

56. The United States Census Reports for 1960 indicate that there 
has been considerable population growth in Santa Barbara and San Luis 
Obispo counties since 1950. The population of Santa Barbara County 
has increased from 98, 220 in 1950 to 168, 962 in 1960 and that of San 
Luis Obispo County from 51,417 in 1950 to 81,044 in 1960. The cities 


of Santa Barbara, Santa Maria and Lompoc and San Luis Obispo have 


also grown. Santa Barbara, with a 1950 population of 44,913, had a 


population of 58, 768'in 1960. Santa Maria, approximately 57 miles north- 
west of Santa Barbara and 28 miles south of San Luis Obispo, increased 
in population from 10,440 in 1950 to 20, 027 in 1960. Lompoc, approxi- 
mately 24 miles south of Santa Maria and 45 miles northwest of Santa 
Barbara, increased in population from 5,520 in 1950 to 14, 415 in 1960. 
San Luis Obispo, some 80 miles to the northwest of Santa Barbara, with 

a 1950 population, of 14,180 had a population, of 20,437 in 1960. 

57. At the present time, there is one VHF television station oper- 
ating in Santa Barbara County — Station KEYT on Channel 3 at Santa 
Barbara ‘and one -: operating in San Luis Obispo County — Station 
KSBY-TV on Channel 6 at San Luis Obispo, a semi-satellite of Station 
KSBW-TV (Ch. 8) at Salinas-Monterey, California. There are no other 
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VHF assignments in either county. While additional VHF service is re- 
49 ceived in the Santa Barbara area from the Los Angeles VHF sta- 


tions, the area stretching from Santa Barbara to San Luis Obispo is 


largely dependent upon the Santa Barbara and San Luis Obispo VHF sta- 
| 


tions for service. None of the UHF assignments at Santa Barbara or 
Santa Maria have been utilized, and there is no UHF service in the area 
except from the two UHF translator stations at Vandenberg Air)|Force 
Base, approximately 20 miles south of Santa Maria and a few miles from 
Lompoc, which broadcast the programs of the Santa Barbara and San 
Luis Obispo stations in the base area, The comments also indicate that 
while community antenna operators have displayed an interest in the 
establishme nt of community antenna operations at Santa Maria, San Luis 
Obispo and Lompoc, none haveas yet been established. 
58. The record evinces a need for a third competitive television 
service in this area which can only be met at this time by an additional 
VHF assignment. Both the Santa Barbara and San Luis Obispo stations 
carry the programs of all three networks, and parties have noted that at 
times both stations carry the same network programs and afford no 
choice of network programming to those dependent upon them for service. 
A third station in this area would make it possible to satisfy the| need of 
this area for a greater choice of network and local programming. The 
comments also indicate that the Santa Maria-Lompoc area is the princi- 
pal center of population and activity between Santa Barbara and San Luis 
Obispo and that portions of this area, which is in a pocket of the coastal 
range, receive only a fringe signal from the Santa Barbara and San Luis 
Obispo stations. The fact that translators are being used to provide the 
Vandenberg Air Base area with service from the Santa Barbaraland San 
Luis Obispo stations bears out that direct service from these stations is 
not wholly satisfactory in this area. Parties have also stressed that 
neither of these stations carries programs directed to the local |needs and 


interests of the area concentrated around Santa Maria and Lompoc. A 
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demand and interest has been shown in the record for the establishme nt of 
a local station in this area, and we are convinced that the need of the Santa 
Maria area for a first local outlet is paramount to that of Santa Barbara or 
San Luis Obispo for a second local outlet. Further, a local station at 
Santa Maria would be equally or more capable than a new facility at either 
Santa Barbara or San Luis Obispo of providing the areas north of Santa 
Barbara and south of San Luis Obispo with an additional choice of television 
service. 

59. Those opposing the assignment of an additional VHF channel to 
Santa Barbara or to the proposed communities to the north contend that 
this area cannot support more than the two existing stations at Santa 
Barbara and San Luis Obispo and that the advent of a third station any- 
where in this area would jeopardize the continuation of existing services 
and possibly result in the demise of all stations in the area. While neither 
of the present VHF stations at Santa Barbara and San Luis Obispo, accord- 
ing to their respective licensees, has been able thus far to achieve a 
profitable operation, we find no basis for concluding that the present and 
potential audience and sources of revenues available in Santa Barbara and 
San Luis Obispo counties are inadequate for the ultimate successful opera- 
tion af more than the two existing stations. We do believe, however, that 
in view of the present television situation in both Santa Barbara and San 

1850 Luis Obispo, the size of these communities, and the multiple VHF 
services received ih the Santa Barbara area from Los Angeles stations, 
particularly in the southern portion of the Santa Barbara market, a more 
favorable climate for the growth and developme nt of a third station in this 


area exists in the Santa Maria area at this time. This is another reason 


for preferring Santa Maria over Santa Barbara and San Luis Obispo for a 


VHF assignment. 
60. In addition to the practical advantage of being readily available 
for assignment and application, we believe that Channel 12 would consti- 


tute a more efficient assignment than Channel 10 in the Sarta Maria area. 
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Taking cognizance of the detailed and comprehensive engineering study 
submitted by KFSD, Inc., the licensee of the Channel 10 station at San 
Diego, and the engineering data filed by others, it appears that there are 
unusual propagation conditions along the southern coastal area of Califor- 


nia which may cause considerable mutual interference to co-channel sta- 


tions and reductions in their service areas. While no showing has been 


made which convinces us that the resulting service areas would be inade- 
| 


quate when the required 190-mile separation between co-channel’ stations 
in this zone are maintained, we do believe that it is desirable, whenever 
possible, to provide allocations which will provide greater separations and 
thus minimize the effect of such interference to co-channel stations. 
Since the nearest Channel 12 station to Santa Maria is at Tijuana, Baja 
California, Mexico, and the nearest Channel 10 station is at San| Diego, 
a greater separation between co-channel stations would be afforded by 
assigning Channel 12 rather than Channel 10 to Santa Maria. 
61, Authority for the amendments ordered herein is contented in 
Sections 4(j), 301, 303(c), (d), (f) and (r) and 307 of the Communications 
Act of 1934, as amended. 
62. In view of the foregoing, IT Is ORDERED, effective May 1, 1961, 
That the Table of Assignments contained in Section 3. 606 of the Commis- 
sion's Rules and Regulations IS AMENDED insofar as the communities 
named are concerned to read as follows: 


| 
| 


City Channel No. | 
Bakersfield, California 10-, 17, 29, *39f, 51- 
Delano, California 45- | 
Santa Maria, California 124, 44 | 

63. IT IS FURTHER ORDERED, That, with effect at the earlier of the 
following dates, the Table of Assignments contained in Section 3] 606 of the 
Commission's Rules and Regulations IS AMENDED by the substitution of 
Channel 23- for Channel 10- at Bakersfield, California, formal codification 


to be accomplished by subsequent order: 
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(a) 3:00 a.m.,eastern standard time, December 1, 1962 
(concurrently with expiration of the outstanding license 
for Station KERO-TV on Channel 10- at Bakersfield), 
or 

(b) Such earlier date as Station KERO-TV may cease opera- 
tion on Channel 10- at Bakersfield. 


64, IT IS FURTHER ORDERED, That Marietta Broadcasting, Inc.'s 


request for authorization to file additional comments, submitted October 17, 


1960 [See paragraph 1 (e)] IS GRANTED; that Marietta's request to defer 
consideration of deintermixture proposals for Bakersfield herein [See para- 
graph 1 (f)] IS DENIED; and that all other proposals or requests or alterna- 
tive relief sought herein which are inconsistent with the decisions reached 


and the actions taken in this proceeding ARE DENIED. 
FEDERAL COMMUNICATIONS COMMISSION * 


Ben F. Waple 
Acting Secretary 


Adopted: March 22, 1961 
Released: March 27, 1961 


* See attached Dissenting Statement of Commissioner Cross. 
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1852 DISSENTING STATEMENT OF COMMISSIONER CROSS 


I dissent from the adoption of this Report and Order, which will result 


in depriving the people of Bakersfield and its environs of their only VHF 
| 


transmission facility. It is technically feasible to assign two additional VHF 
channels to Bakersfield, which would result in that city becoming a 3-VHF 
market, (See July 17, 1959, Memorandum Opinion and Order, Notice of 
Further Proposed Rule Making and Orders to Show Cause in Docket 11759, 
18RR 1733). Iam firmly convinced that weighing of the relative merits of 
all-VHF vs all-UHF operation in the San Joaquin Valley compels the con- 
clusion that all-VHF operation is preferable from the public interest stand- 
point. My reasons are essentially the same as those enunciated jin my 
dissents to Commission actions deintermixing Fresno to all-UHEF (Docket 
11759, 19RR 1597, 19RR 1598i and 19RR 1598r). 
There is even more reason to prefer multiple-VHF to multiple -UHF 
operation in Bakersfield than there is in Fresno. The 1960 American Re- 
search Bureau, Inc. Television Coverage Study discloses that although 99% 
of all television homes in Fresno County (where the city of Fresno is lo- 
cated) are equipped to receive UHF signals, only 79% of the television homes 
in Kern County (where Bakersfield is located) can receive UHF. | Thus, the 
residents of 21% of the television homes in Kern County — some 16, 400 
homes — will lose their only dependable television service unless they are 
willing to expend substantial sums to convert their sets and receiving 
antennas to obtain UHF signals. 
It .would appear that the majority are engaging in wishful thinking 
when they assert (Paragraph 38) that deintermixture to all-UHF iin the San 
Joaquin Valley offers the possibility of more, rather than less, service to 
foothill and mountainous areas. This prediction assumes that UHF sta- 
tions in the Valley will expand their coverage by improved facilities and by 
inaugurating translator, booster and satellite operations. While some UHF 
stations may take these steps to the extent that they are economically feas- 


ible, many of the isolated areas are so sparsely settled that the |cost of 
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providing them with service by means of special devices would not be a 
profitable venture. If the residents of these areas are to receive any 


television service after they are deprived of their only dependable ser- 


vice — now supplied by the VHF stations in Fresno and Bakersfield - they 


must bear the considerable expense of erecting and operating their own 
translators. . 

The majority notes that some settlements in fringe areas surrounding 
Bakersfield already have translators and VHF repeaters. This is not, in 
my view, a valid reason for depriving other localities of their only VHF 
service. Since VHF propagation characteristics are markedly superior to 
those of UHF, the very fact that the mountainous terrain surrounding the 
San Joaquin Valley is so rugged that some communities must even now use 
special devices to receive VHF signals convinces me that many more such 
communities will need to resort to special devices in order to obtain even 
minimal television service after the Valley becomes all-UHF. I seriously 
doubt that these people will consider this action of the majority to be in the 


public interest; certainly I do not. 
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Before the 
ae 


ss, 


FEDERAL COMMUNICATIONS COMMISSION KS FC 
Washington 25, D.C. 


In the Matter of 
Modification of license of Marietta 


Broadcasting, Inc., KERO-TV, 
Channel 10, Bakersfield, California ) 


) 
) 
) 
) 


ORDER 


B 
C 61-392 
1865 


Docket No. 13609 


At a session of the Federal Communications Commission held at its 


offices in Washington, D. C. on the 22nd day of March, 1961; 


The Commission having under consideration the 'Responsé¢ to Order 


to Show Cause"! filed on September 6, 1960, by Marietta Broadcasting, Inc., 


licensee of Television Broadcast Station KERO-TV, Channel 10, 


California; and 


Bakersfield, 


IT APPEARING, That upon the completion of rule making proceedings 


duly conducted in conformity with the requirements of law, including the 


Administrative Procedure Act, the Commission for the reasons 


stated in 


its Report and Order in Docket No. 13608 adopted this date, determined that 


the public interest, convenience and necessity would be served by making 


Bakersfield an all-UHF television market by removing the assignment of . 


Channel 10- from Bakersfield and assigning additional UHF channels to 


Bakersfield; and 


IT FURTHER APPEARING, That the public interest, convenience and 


necessity would be served by thus deintermixing Bakersfield with the least 


possible delay; 


IT IS ORDERED, That pursuant to Section 303(f) and 316 of the Com- 


munications Act of 1934, as amended, A HEARING BE HELD at 


the offices 


of the Commission in Washington, D, C. at a time to be specified in a sub- 


sequent order, before an examiner to be later designated, to determine 


whether the public interest, convenience and necessity would be 


promoted 


by the modification of the license issued to Marietta Broadcasting, Inc., 


for Television Broadcast Station KERO-TV, Bakersfield, Califo 


rnia, to 
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specify operation on ‘Channel 23 instead of Channel 10, effective on the 
earliest practicable date prior to the expiration of the term of such license 
on December 1, 1962, and for the remainder of such term; and 

IT IS FURTHER ORDERED, That the hearing in this proceeding be 
expedited; and 

IT IS FURTHER ORDERED, That the Chief of the Broadcast Bureau 
IS MADE A PARTY to the proceeding; and 

IT IS FURTHER ORDERED, That the burden of proceeding with the 
introduction of evidence and the burden of proof shall be upon the Commis- 
sion. 

FEDERAL COMMUNICATIONS COMMISSION * 


Ben F. Waple 
Acting Secretary 


Released: March 27, 1961 


*See attached Dissenting Statement of Commis sioner Cross, 


2126 DISSENTING STATEMENT OF COMMISSIONER CROSS 


I dissent to the adoption of this Order for a hearing looking toward 
the modification of the license of Marietta Broadcasting, Inc., for Station 
KERO-TV from VHF Channel 10 to UHF Channel 23 at Bakersfield, Cali- 
fornia, for the reasons set forth in my dissent to the Report and Order, 
adopted this date, in Docket No. 13608 (deintermixing Bakersfield to make 
it an all-UHF city). 

The majority have invoked a novel procedural approach in their en- 
deavor to expedite the deintermixture of Bakersfield. In my view, this 
procedure violates the mandate of Section 316 of the Communications Act, 
because it is intended to prevent Marietta from litigating such important 
considerations as: (1) whether significant numbers of people would lack 
service as a result of the elimination of the only VHF channel in Bakers - 
field; (2),howmany UHF stations now render service to parts of the area 
now served by KERO-TV on Channel 10 and the extent and suitability of such 
UHF signals; (3) whether a reasonably high proportion of the sets in use in 


the area now receiving KERO-TV's Channel 10 signal can receive UHF 


129 


signals; (4) what are the viewing habits of persons within the KERO-TV 
Channel 10 Grade A and Grade B service areas; (5) whether the mountain- 
ous terrain surrounding the San Joaquin Valley is reasonably faveabie for 
UHF coverage; and (6) whether, taking into account all of the local circum- 
stances, the elimination of the only VHF channel in Bakersfield would be 
consistent with the objective of improving the opportunities for effective 
competition among a greater number of stations, The mere fact/that these 
considerations, among others, have been treated in the Report and Order 
issued this date in the rule making proceeding, cannot and should not fore- 
close Marietta from being permitted to offer whatever evidentiary data it 
believes to be relevant and material in the forthcoming adjudicatory pro- 
ceeding. Section 316 requires that the: Commission sustain both the bur- 
dens of proceeding with the introduction of evidence and of nonpelrsuasion 
in a case such as this — burdens which I believe will be most tne to 
sustain, In my opinion, the correct procedure was followed in the Evans- 
ville, Indiana,. Channel 7 Show Cause proceeding (Docket No, 11757; 15 
Pike & Fischer RR 1573, released March 1, 1957), and that same procedure 
should have been followed here, | 
The instant Order also looks toward depriving Marietta of jits right, 
pursuant to Section 307(d) of the Communications Act, to continue operat- 
ing on Channel 10 after the expiration of its current license, if the modifica - 
tion of license proceeding has not been concluded by that time. I believe 


that Section 307(d) clearly provides that if Marietta files a timely and proper 


| 
application for renewal of its present license for Channel 10 in Bakersfield, 


" . | , Pending any hearing and final decision on such an application. . ., 


the Commission shall continue such license in effect." 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25,.D. C. 
In the Matter of 
Modification of license of 
Marietta Broadcasting, Inc., 


KERO-TV,,. Channel 10, 
Bakersfield, California 


Docket No. 13609 


MOTION TO VACATE ORDER, OR TO DELETE ISSUE 
AND ENLARGE, MODIFY,. AND CLARIFY SUBSTITUTE ISSUES 


Comes now Marietta Broadcasting, Inc., the licensee of Station KERO- 


TV, Channel 10, Bakersfield,. California, and the respondent herein, by its 


attorneys, and respectfully moves: (1) that the Commission vacate its Order 
(FCC 61-392) dated March 22, 1961, released on March 27, 1961, and pub- 
lished in the Federal Register on March 31, 1961 (26 Fed. Reg. 2730), which 
designated the above-captioned matter for hearing; or, if said motion is denied, 
and without prejudice to the rights of the respordent in the premises, (2) that 
the Commission delete the issue specified therein, and enlarge, modify and 
clarify the issues as hereinafter set forth and designate for hearing such sub- 
stitute issues as may be just and proper in the premises and in accordance 
with the requirements of applicable law. 
In support thereof, Marietta Broadcasting, Inc., respectfully states 
as follows: 
Preliminary Statement 
1. By an Order to Show Cause (FCC 60-732) adopted on June 23, 1960, 
and ccléawed on June 27, 1960, the Commission ordered 
“That, pursuant to the provisions of Sections 303(f) 
and 316 of the Communications Act of 1934, as amended, 
Marietta Broadcasting, Inc., show cause why, in the event 
it is decided to place all commercial television stations at 
Bakersfield on UHF channels, its license for Television 


Station KERO-TV, Channel 10-,. Bakersfield, California, 


131 


| 
should not be modified to specify operation on Channel 
23-, or, alternatively, Channel 45-," 
| 
As the factual predicate therefor, the Order to Show Cause recited that it 


appeared 


"That the San Joaquin Valley, in which Fresno and 
| 


Bakersfield are both located, is well suited for UHF | 
transmission; that the establishment of a fully competi- 
tive commercial television service in the San Joaquin 
Valley would be facilitated by placing all commercial 
television stations in the Valley on UHF channels; that 
the persons residing in Bakersfield and the surrounding 
area can be served as adequately by all-UHF channels 
as by the present intermixed assignments; that the ma- 
jority of all receivers in the area are equipped to receive 
UHF signals; and that the deletion of Channel 10- would 
eliminate competitive disparities between operating sta- 
tions at Bakersfield and enhance the opportunities for 
further expansion of commercial television services in 
other cities in the Valley * * *," 

In the Order to Show Cause, the Commission adverted to its separate pro- 

ceeding in Docket No. 13608 in which it was considering alternative rule 

making proposals looking to the deletion of Channel 10 from Bakersfield, 

California, as a commercial television assignment, 

2. On September 6, 1960,. Marietta Broadcasting, Inc. , filed its 
response to the Order to Show Cause, advising the Commission that it op- 
poses the all-UHF deintermixture proposal for Bakersfield; that it does not 
consent to the proposed modification of its license for Station KERO-TV; 
that if the Commission determines that such modification should issue, it 
requests a full, fair, and public evidentiary hearing in accordance with 
applicable law; and that it would appear at such hearing and present evi- 
dence. Marietta controverted each and every allegation of the Commission 


in support of the proposed modification of its license, and specifically it 


| 
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denied: (1) that the area now served by Station KERO-TV is well suited 
for UHF transmission; (2) that the establishment of a fully competitive 
television service in the San Joaquin Valley would be facilitated by placing 
all commercial television stations in the Valley on UHF channels; (3) that 
the establishment of/such "fully competitive commercial television service" 
in the area or Valley, if practicable, is a valid objective of television allo- 
cations, that it is in the public interest, and that it is consistent with the 
statutory principles that broadcasting is a field of free competition; (4) that 
the persons residing in Bakersfield and the surrounding area can be served 
as adequately by all-UHF channels as by the present intermixed assignments; 
(5) that the majority! of all receivers in the area now served by Station KERO- 
TV are equipped to receive UHF signals; (6) that the deletion of Channel 10 
would eliminate competitive disparities between operating stations at Bakers- 
field and enhance the opportunities for further expansion of commercial tele - 
vision services in other cities in the Valley; and (7) that the proposed modi- 
fication of its license will promote the public interest, convenience, or ne- 
2133 cessity, or that the provisions of the Communications Act of 1934, as 
amended, or of any treaty ratified by the United States will thereby be more 
fully complied with. 
3, In addition, Marietta averred the following, inter alia, with re- 


spect to the proposed commercial UHF deintermixture of Bakersfield: 


(1) Significant numbers of people would lack service as a result of the elimina- 


tion of the only VHF channel in Bakersfield; (2) Other UHF stations will con- 
tinue to operate in the area without regard to the continued operation of Chan- 
nel 10 at Bakersfield; (3) An unreasonably high proportion of the sets and 
facilities in use in the area now receiving KERO-TV's Channel 10 signals 
cannot receive UHF signals, and cannot provide adequate UHF reception; 

(4) Persons within the service area of KERO-TV's Channel 10 signal would 
be deprived of a program service in the public interest, and would have 

their viewing habits impaired; (5) The mountainous terrain surrounding the 


San Joaquin Valley within KERO -TV's present service area is particularly 
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unfavorable for UHF coverage; and (6) Taking into account all the local 
circumstances, the elimination of Channel 10 would not contribute to the 
improvement of the opportunities for effective competition among a greater 
number of stations. Included in its response was a detailed specification of 
some of the evidence which Marietta proposed to introduce in support of 
these and associated matters pertaining to public interest considerations 
in the proposed UHF deintermixture of Bakersfield. 
4. By Order (FCC 61-392) dated March 22, 1961, released on March 
27, 1961, and published in the Federal Register on March 31, 1961 (26 Fed. 
Reg. 2730), assertedly acting pursuant to the provisions of Sections 303(f) 
and 316 of the Communications Act of 1934, as amended, the Commission 
has ordered that a hearing be held upon the modification of the license of 
Marietta for Station KERO-TV for operation on Channel 23 instiead of Chan- 
nel 10. In the specifications of the Order, however, the modification of 
Marietta's license is no longer merely proposed, but an accomplished 
determination; the issue is couched in terms not of whether the KERO-TV 
license shall specify operation on Channel 23 instead of Channel 10, but 
how soon the modification shall be effectuated: | 


2134 "" & %& %& to determine whether the public interest} 


convenience and necessity would be promoted by the modi- 


fication of the license issued to Marietta Broadcasting, Inc., 

for Television Broadcast Station KERO-TV,,. Bakersfield, 

California, to specify operation on Channel 23 instead |of 

Channel 10, effective on the earliest practicable date 

prior to the expiration of the term of such license on De- 

cember 1, 1962, and for the remainder of such term * * Oe, tt 
The factual predicate stated for the Order is that the Commission has de- 
termined in the rule making proceeding in Docket No. 13608 that the public 
interest, convenience, and necessity would be served by making Bakersfield 
an all-UHF television market by removing the Channel 10 assignment and 
substituting additional UHF channels in Bakersfield, and that the public in- 
terest, convenience, and necessity would be served by thus deintermixing 


Bakersfield with the least possible delay. 
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The Order Violates the Requirements of Sections 303(f), 307, and 
316 of the Communications Adt of 1934, As Amended, of Sections 
2, 4, 5, 6, 7, and 8 of the Administrative Procedure Act, and of 
the Due Process Clause of the Constitution of the United States 
A. The Order Unlawfully Abridges and. Violates the Licensee's 


_ Rights to a Public Hearing 
5. Sections 303(f) and 316 of the Communications Act of 1934, as 


amended, expressly guarantee that the Commission may exercise its power 


to modify a broadcast license or other outstanding authorization only in ac- 


cordance with prescribed procedures and upon a determination after public 
hearing that the public interest, convenience, -and necessity would be served 
by the proposed course of action. Thus Section 303(f) specifically couples 
the authority of the Commission to make changes in operating frequencies 
by making regulations (a term used interchangeably with rules, 1 Davis, 
Administrative Law Treatise, §5.01, p. 285) with the right of the licensee 
to a public hearing before the Commission may reach its public interest 
determination and the change in frequency may be effected: 

“Except as otherwise provided in this Act, the Com- 

mission from time to time, as public convenience, interest, 
or necessity requires shall — 

ook ok, 

""(f) Make such regulations not inconsistent with 

law as it may deem necessary to prevent interference 

between stations and to carry out the provisions of 

this'Act: Provided, however, that changes in the 

frequencies, authorized power, or in the times of 

operation of any station, shall not be made without 

the consent of the station licensee unless, after a 

public hearing, the Commission shall determine that 

such changes will promote public convenience or in- 

terest or will serve public necessity, or the provisions 


of this Act will be more fully complied with * * *. " 
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Section 316, formerly Section 312(b) of the Communication Act/ of 1934, 


provides: 
"(a) Any station license or construction permit nee 
be modified by the Commission either for a limited time or 
for the duration of the term thereof, if in the judgm ent of 
the Commission such action will promote the public interest, 
convenience, and necessity, or the provisions of this: Act 
or of any treaty ratified by the United States will be more 
fully complied with, No such order of modification shall 
become final until the holder of the license or permit shall 
have been notified in writing of the proposed action and the 
grounds and reasons therefor, and shall have been given 
reasonable opportunity, in no event less than thirty days, 
to show cause by public hearing, if requested,. why sult 
order of modification should not issue: Provided, That 
where safety of life or property is involved, the Commis- 
sion may by order provide for a shorter period of notice. 
"(b) In any case where a hearing is conducted pursuant 
to the provisions of this section, both the burden or proceed- 
ing with the introduction of evidence and the burden of der 
shall be upon the Commission." Hs 
6. Thus the purpose of the Act is to protect and promote|the public 
interest in broadcasting, but the Act also recognizes the private interest of 
licensees. L.B. Wilson, Inc. v. Federal Communications Commission, 83 
U.S. App. D.C. 176, 183, 170 F.2d 793, 800, A broadcasting license con- 
fers a property right on its owner, although a limited and defeasible one, so 
that the impairment of this right constitutes pro tanto a deprivation of prop- 
erty, Id., 83 U.S. App. D.C. at 185, 170 F.2d at 802. That private as well 
as public interests are recognized by the Act is not to be doubted; while a 
station license does not under the Act confer an unlimited or indefeasible 
property right, nevertheless. the right under a license to conduct a broad- 


| 
casting business, requiring substantial investment, is-more than a mere 
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privilege or gratuity, and the license is a thing of value to the person to 


whom it is issued. Id,, 83 U.S. App. D.C. at 181, 170 F.2d at 798. As 


stated by Mr. Justice Rutledge in National Broadcasting Co. v. Federal _ 
Communications Commission, 76 U.S. App. D.C. 238, 242, 132 F.2d 545, 


549-550, affirmed sub nom. Federal Communications Commission v. 
National Broadcasting Company (KOA), 319 U.S. 239: 
tt * > & Whatever its proper label, ‘qualified right," 

‘privilege, 'status,' 'licensee, ' appellant acquired some- 
thing of value by virtue of its license and the statute, The 
label is not important. The fact that appellant has fulfilled 
statutory conditions and has received statutory advantages, 
status and'protections is important. * * * That it may be 
deprived of these and that the Commission has discretion 
to take them away, wholly or in part, do not mean that it can 
do so in an unfair manner or without hearing. The protec- 
tions of procedural due process do not disappear because 
the substantive right affected is not a full-grown vested 
right like that in one's castle at the common law. %* 
though statutory rights in the nature of occupational license, 
revocable'in administrative discretion, may not be 'property' 
for purposes of protections afforded by substantive due pro- 
cess, they are not unguarded against arbitrary administra- 
tive action. Procedural due process protects them against 
this, and does so notwithstanding the broad rule-making 
power and discretion given the Commission concerning the 


manner of conducting its business. " (footnotes omitted; 
emphasis supplied.) 


7, Accordingly it would not be consistent with the legislative policy 
to equalize comparative broadcasting facilities "by unnecessarily injuring 
stations already established which are rendering valuable service to their 
natural service areas."' Reading Broadcasting Co. v. Federal Radio Com- 
mission, 60 App. D.C. 89, 90, 48 F.2d 458, 459. The paramount consi- 


deration after all is the public interest, convenience, and necessity, ibid.; 
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however, the interest in the preservation and maintenance of an established 

broadcast service without impairment, except under compelling circumstances, 

has both its public and its private aspects. As stated in Chicago Federation 

of Labor v. Federal Radio Commission, 59 App. D.C. 333, 334, 41 F.%d 

422, 423: iB 
"It is not consistent with true public convenience, 


interest, or necessity, that meritorious stations like WBBM 


| 
and. KFAB should be deprived of broadcasting privileges when 


once granted to them, which they have at great cost prepared 
| 


themselves to exercise, unless clear and sound reasons of 
public policy demand such action. The cause of independent 
broadcasting in general would be seriously endangered and 
public interests correspondingly prejudiced, if the licenses 
of established stations should arbitrarily be withdrawn from 
them, and appropriated to the use of other stations, This 
statement does not imply any derogation, of the controlling 
rule that all broadcasting privileges are held subject to the 
reasonable regulatory power of the United States, and)that 
the public convenience, interest, and necessity are the 
paramount considerations." 
This view was reaffirmed by the Court in Journal Co. v. Federal Radio Com- 
mission, 60 App. D.C. 92, 94, 48° F.2d 461, 463: | 
"x %* %* The installation and maintenance of broadcast- 
ing stations involve a very considerable expense, Where a 
broadcasting station has been constructed and maintained in 
good faith, it is in the interests of the public and common 
justice to the owner of the station that its status should not 
be injuriously affected, except for compelling reasons. 
* * %* Unless such a policy is maintained, the public will not 
receive the character of service which we are convinced the 


Radio Act was intended to insure. No station that has|been 
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operated in good faith should be subjected to a change of 
frequency or power or to a reduction of its normal and 


established service area, except for compelling reasons." 


This position was again affirmed in Evangelical Lutheran Synod of Missouri, ~ 


Ohio and other States v. Federal Communications Commission, 70 App. D.C. 
270, 272, 105 F.2d 793, 795-6, and Churchill Tabernacle v. Federal Com- 
munications Commission, 81 U.S. App. D.C. 411, 414, 160 F.2d 244, 247. 

_ 8. Under the statutory framework of the Communications Act, there- 
fore, the licensee of an established broadcast station has been afforded sub- 
stantial procedural rights not granted to applicants for a new facility. Cf. 
Harvey Radio Laboratories, Inc. v. United States, U.S. App. D.C. No. 
15522, decided Match 30, 1961 (slip opinion,. p. 4); Capitol Broadcasting 
Company v. Federal Communications Commission, 103 U.S. App. D.C. 252, 
254, 257 F.2d 630, 632. If a channel (frequency) assignment has been only 
conditionally awarded to a party in a comparative hearing, subject to such 
action as the Commission may take in a pending rule making proceeding to 
remove the channel allocation, or if the party is only an applicant, then the 
party is not a permittee within the requirements of Sections 303(f) and 316 
of the Communications Act, and the Commission may delete the channel from 
the Table of Assignments through a rule making proceeding without granting 
the party an evidentiary hearing. Peoria Deintermixture Case, 15 R.R. 
1550c, 1561, affirmed sub nom. WIRL Television Company v. United States, 
102 U.S. App. D.C. 341, 253 F.2d 863, judgment vacated on other ground, 
358 U.S. 51; Evansville Deintermixture Cape, 15 R.R. 1573, 1585, affirmed 
sub nom. Owensboro on the Air, Inc. v. United States, 104 U.S. App. D.C. 
391, 262 F.2d 702, cert. den. 360 U.S. 911. Once granted, however, a per- 
mit or license secures property rights to the grantee, however qualified, and 
statutory procedures and due process of law must be followed before that right 
may be impaired. 

9. The Evansville Deintermixture Case, supra, points up the easel 
distinction in procedural rights between an applicant and a permittee (and, a 


fortiori, a licensee). Because no authorization therefor was outstanding, 
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although a comparative hearing for the assignment was approaching a con- 
2138 clusion, the Commission deleted Channel 9 from Hatfiel in the Table 

of Assignments forthwith in a rule making proceeding. Ibid. Conversely, 
the Commission also observed, 15 R.R. at 1585: 
"xk 4 & However, Evansville Television, Inc, has an 
outstanding authorization for operation of Station WTVW on 

Channel 7 in. Evansville. In view of the provisions of Sec- 

tions 303(f) and 316 of the Communications Act of 1934,. as 
amended, the frequency of Station. WTVW could not be 
changed from Channel 7 to Channel 31 without the consent -, 

of the permittee or, absent such consent, a public hearing 
being first held." 

Where a show cause proceeding has been instituted to effectuate a.deinter- 
mixture order previously entered in a rule-making proceeding, the question 
involved is whether. the authorization shall specify a UHF channel instead of 


a VHF channel, Evansville Television, Inc.’, 15R.R. 1033, 1034,. and in that 


proceedingythe respondent does not occupy the position of an applicant for a 


permit or license, Evansville Television, Inc., 17R.R. 158,159. The show 
cause hearing which is held if a licensee refuses to consent to a modification 
of his authorization is solely an adjudicatory proceeding,. and not a combina- 
tion adjudicatory and rule making proceeding. . Evansville Television, Inc., 
16R.R. 745, 747. . 
10. In form, the Order here complained of recognizes in part the 
procedural rights of Marietta Broadcasting, Inc., as a licensee of a broad- 
cast facility, since a hearing has been ordered to. be held, and|,.as required, 
the burden of proceeding with the introduction of evidence and the burden of 
proof is placed upon the Commission. In essence, however, the Order vio- 
lates the fundamental statutory and constitutional rights which|are the sub- 
stance and the incidents of the licensee's rights.to a hearing. 
ll. First, the Order violates the licensee's right to .a determination 
after hearing, on the evidentiary record of an adjudicatory proceeding, not 


merely when its license should be modified, but whether its license should 
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be modified at all. In the Order here complained of, the Commission has 
adopted a determination from the rule making proceeding in Docket No. 
13608, apparently as an absolute, binding, and irrevocable conclusion and 


not merely as a tentative or preliminary judgment, that the public interest, 


convenience, and necessity would be served by the modification of the li- 


cense for Station KERO-TV through the deletion of Channel 10 from Bakers- 
field and the substitution of a VHF channel; the issue as framed concerns 
2139 only the earliest practicable date before the KERO-TV present license 
term expires on which the modification should be effected. It is noteworthy 
that in the Evansville Deintermixture Case, 15 R.R. 1573, 1585, the Com- 
mission expressly declared, following the rule making proceeding, that "it 
is the judgment of the Commission that amendment of the Table of Assign- 
ments for Television Broadcast Stations (§ 3. 606(b) of the Commission's 
Rules) by shifting Channel 7 from Evansville * * * would promote the pub- 
lic interest, convenience and necessity." In that case, however, the issue 
was framed in terms of whether the public interest, convenience and neces- 
sity would be promoted" without qualification, 15 R.R. 1586e, 1586h; here, 
the issue is qualified so as to relate only to the earliest practicable date 
prior to the expiration of the license term on which the modification of the 
station's license is to be effective. In that case, the issue is framed in 
terms of the "proposed modification" of the construction permit; here the 
modification is no longer merely "proposed". In that case, no termination 
date is placed on the proceeding, although it may be noted that under the 
Commission's Rules a construction permit specifies a maximum of 60 days 
from the date of grant to commence construction and 6 months thereafter 
to complete construction, Section 1.314, subject to applications for exten- 
sions of time to complete construction, Section 1. 323; in this case, the ex- 
piration date ofthe current licenseterm, December 1, 1962, has apparently been 
specified as atermination date for the proceeding. In that case, the Order desig- 
nating the matter for hearing flows from a Report and Order in which no action 
was takento amend the Table of Assignments pending the resolution of the show 
cause hearing; in this case, the Report and Order in Docket No. 13608 ex- 


pressly deletes Channel 10 at Bakersfield from the Table of Assignments 
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| 


either on December 1, 1962, or such earlier date as Station KERO-TV 
| 


may cease operation on Channel 10, 
12. Section 303(f), however, requires that the Conratasion must 

make the determination that changes in operating frequencies will promote 
public convenience or interest or will serve public necessity after a public 
hearing. Section 316 likewise contemplates that a reasonable opportunity 

2140 shall be afforded to the licensee to show cause by public hearing be- 
fore an order of modification may issue; the burden of proof to be sustained 
by the Commission manifestly is the proof that the proposed action will pro- 
mote the public interest, so that the final determination of the issue must 
rest upon the evidentiary record of the public hearing. This is! recognized 
by the Commission in Evansville Television, Inc., 15 R.R. 1033, 1034, 


where the Commission observed that the individual desires of would-be 


intervenors "that Channel 7 be assigned to Louisville cannot be! consum- 
mated unless and until it is determined in the hearing that the publ.c interest 
would be served by modifying the authorization for Station WwTVW, Evansville, 
to specify operation on Channel 31 in lieu of Channel 7." In the Fresno De- 
intermixture Case, 19 R.R. 1581, 1592, the Commission interpreted the 
meaning of the proviso of Section 303(f) of the Act to be 
"4 > 2% that no rule or rule amendment adopted | 
pursuant to the general rule making power may be applied 
in the case of a station licensee so as to modify its license 
in respect of frequency, power or times of operation unless 
the licensee consents or, if it does not consent, it is given 


an opportunity to establish, in an evidentiary hearing, |that 


such change would not serve the public interest or enable 
the provisions of the Act to be more fully complied with, 
[or more accurately, it may be suggested, the burden ks 
upon the Commission to establish affirmatively, in the evi- 
dentiary hearing, that such changes would serve the public 
interest; the broad scope of the hearing, however, is ¢orrectly 


indicated. ] 


Woke ok 
‘The action we take herein fully reserves to Triangle 

all its rights to an adjudicatory hearing on the question 

whether it should be permitted to continue to operate on 

Channel 12 which it now occupies and on which KFRE-TV 

will be permitted to continue to operate until the conclusion 

of such adjudicatory proceedings." 
On the other hand, the effect of the Order in this proceeding (as interpreted 
by the licensee) is unlawfully to remove from evidentiary consideration and 
determination the basic and ultimate question which a show cause hearing is 


designed to test: whether the public interest, convenience, and necessity 


would be promoted by a proposed change of the frequency on which an estab- 


lished licensee is authorized to operate. 
14, Second, the Order complained of unlawfully restricts and 

abridges the scope of evidence which may be introduced, and which must 
be introduced by the Commission to sustain its burdens of proceeding with 
the introduction of evidence and of proof, by narrowing the issue from a 

2141 general inquiry whether Channel 23 should be substituted for Channel 
10 for operation by KERO-TV, to the limited question whether KERO-TV's 
license shall be modified immediately or at some other early date before the 
expiration of the station's current license term. The Commission is not, 
strictly, a court, but in exercising its quasi-judicial powers its proceedings 
must satisfy the pertinent demands of due process, which requires the op- 
portunity for the presentation of evidence, the cross-examination of witnesses, 
and argument on the evidentiary facts and applicable law. L.B. Wilson,. Inc. 
v. Federal Commimications Commission, 83 U.S. App. D.C. 176, 186, 188, 
170 F.2d 793, 802, 805. Its determination in.the rule making proceeding that 
the public interest would be served by the deletion of Channel 10 is founded 
upon assertions of fact by various interested parties not under oath and not 
subject to cross-examination. Since the show cause hearing is an adjudica- 


tory proceeding, Evansville Television, Inc., 16 R.R. 745, 747, the assertions 
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are obviously inadequate and incompetent to support the ultimate determina- 


tion required to be made in the public hearing. As the Commission observed 


| 
in that proceeding, Evansville Deintermixture Case, 15 R.R. 1586e, 1586f: 


"it seems to us that the factual question of whether the public interest would 
be served by the deletion of Channel 7 from Evansville should be tried in 
the crucible of an evidentiary hearing, which pursuant to its rights under 
Section 303(f) and 316 of the Communications Act of 1934, as amended, 
Evansville Television has demanded." | 
15, Interpreting the requirements of what is now Section 316 of the 
Communications Act, the Supreme Court of the United-States stated in Federal 


Communications Commission v. National Broadcasting Co, (KOA), 319 U.S. 
239, 245-6: 
"x & %& We can accord no other meaning to the | 
language of the proviso which requires that the holder 
of the license which is‘to be modified must have notice 
in writing of the proposed action and the grounds therefor 
and must be given a reasonable opportunity to show cause 
why an order of modification should not issue. * * * A 
licensee cannot show cause unless it is afforded opportunity 
to participate in the hearing, to offer evidence, and to ex- 
ercise the other rights of a party." 
Section 4 of the Administrative Procedure Act provides that where rules are 
2142 required by statute to be made on the record after opportunity for an 
agency hearing, the adjudicatory requirements of Sections 7 ahd 8 of the 
Administrative Procedure Act must be met; Sections 303(f) and 316 of the 
Communications Act of 1934, as amended, accomplish this same result by 
requiring a public, evidentiary hearing before any changes in frequencies 
made in a rule making proceeding may be effectuated. Section 7 of the 
Administrative Procedure Act provides that such hearing shall include the 
taking of evidence before a presiding officer, and Section 8 pronides for the 


submission of proposed findings and conclusions prior to any initial decision 
| 
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by the presiding officer, the issuance of an initial decision, and the filing of 
exceptions thereto. Unless Marietta is to have fully preserved all its rights 
to an adjudicatory hearing on the question of whether it should be permitted 
to continue to operate on the channel it now occupies, or whether the public 
interest would be promoted by the substitution of channels, cf. Fresno De- 
jntermixture Case, 19 R.R. 1581, 1592, manifestly its rights to a public 


hearing have been unlawfully injured. 


16. In an earlier phase of this proceeding, the Commission has in- 


dicated that this licensee would be afforded full opportunity to present all 
evidence bearing upon the ultimate question whether the public interest 
would be served by the deletion of Channel 10 from Bakersfield and the sub- 
stitution of a UHF channel. In Marietta Broadcasting, Inc., 20 R.R. 675, 
678, the Commission observed, in denying Marietta's petition to set aside 
or suspend its Order to Show Cause: 
"Marietta contends further, however, that owing 

to the requirements of Section 1. 63(c) of the Commission's 

Rules, it may be unduly restricted as to the scope of evi- 

dence or arguments it may adduce in a subsequent evidentiary 

hearing conducted pursuant to Section 316 of the Act. Mari- 

etta appears to refer in particular to that portion of Section 

1. 63(c) which provides that: '. . . the permitted or 

licensee shall be limited in the hearing to matters fairly 

encompassed within the issues raised by the response. ' 

Marietta appears to fear that matters developed in the rule 

making comments and perhaps covered in our decision may 

embrace questions with which it would not at this stage have 

an opportunity to deal in its response. 

"“Marietta's concern in this respect appears to arise 

from a misconstruction of the intent of the rule and an un- 

founded fear concerning a possibility that the Commission 

would be ‘inclined to apply it in such fashion as to bar from 

the evidentiary hearing matters to which decisional import- 


ance would have been attached in our rule making decision. 
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Section 1. 63(c) is phrased in terms which clearly indicate 
our intention to avoid any such unfair result. It does not 
purport to limit the hearing to the narrow confines of the 
matters explicitly set out in the response to the Order to 
Show Cause, but rather permits consideration in a subse- 
quent hearing, of all matters fairly encompassed ‘within 
the issues' raised by the response. There would appear 
to be only the remotest kind of possibility that any mat- 
ters which could have decisional importance in the rule- 
making proceeding would lie beyond the 'issues' raised in 
a response to the Order to Show Cause in this deintermix- 
ture proceeding. But even assuming that very unlikely 
eventuality, it would clearly be necessary to avoid applica- 
tion of the rule in such fashion as to exclude such additional 
matters from the evidentiary proceeding. 
“Apart from the foregoing disposition of questions 
arising narrowly out of the language of Section 1. 63(c) of 
the Rules, it is relevant to note that, should Marietta) in- 
voke its right to demand an evidentiary hearing and should 
Marietta object to the issues designated for such heaning, 
Marietta would have opportunity pursuant to Section 1,141 
of the Rules to seek their enlargement. Moreover, it is 
of the essence of a fair hearing that Marietta have reason- 
able opportunity to adduce evidence which is material| and 
relevant to the issues and responsive to any evidence |jintro- 
duced by the Commission in the discharge of its burden of 
proceeding with the introduction of evidence and the burden 


of proof." 


| 
As Marietta construes the Order which has now been issued injthis pro- 


ceeding setting the matter for hearing, the scope of the issue which has 
been designated for hearing in this proceeding, the scope of the evidence 


which must be introduced by the Commission in discharge of its burdens, 
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and the scope of the evidence which may be offered by Marietta on its behalf 
have been so restricted by the Order that it is not afforded reasonable op- 
portunity to adduce material and relevant evidence bearing upon significant 
matters raised in the Report and Order in the rule making proceeding and 
its response to the Order to Show Cause, and other matters relevant and 
material to the ultimate issue whether Channel 10 should be deleted from 
Bakersfield and a UHF channel substituted for KERO-TV's present authoriza- 
tion. 

17. Third, Marietta avers that the Order complained of is defective 
in that it is predicated on the Commission's action in the rule making pro- 
ceeding in Docket No. 13608, without relation to the matters asserted by the 


licensee in its response to the Order to Show Cause. In the Memorandum 


Opinion and Order denying Marietta's petition to set aside or suspend the 


Order to Show Cause, the Commission ob served that in the licensee's res- 
ponse thereto, "It is open to Marietta to advance whatever reasons it may 
feel support our abandonment of a proposal which could eventuate in the 
modification of its license to a UHF channel. * * * It is patently evident 
from the language of Section 31 6(b), which opens with the words ‘In any case 
2144 where a hearing is conducted. . . ' that the burden of proceeding with 
the introduction of evidence and the burden of proof are burdens which the 
Commission must sustain in a subsequent evidentiary hearing which the 
licensee may demand in the event the Commission remains unpersuaded by 
the licensee's response to the Order to Show Cause that the action contem- 
plated would be contrary to the public interest.'"' Marietta Broadcasting, Inc. 
20 R.R. 675, 678, 679. The Order herein complained of reflects that the 
Commission had under consideration Marietta's response, but it does not dis- 
cuss, evaluate, .or attempt to meet the matters set forth in the response, or 
frame for determination issues raised by the response, The Order that a 
hearing be held is bottomed solely on the:Commission's determination in the 
rule making proceéding, Docket No. 13608, that Bakersfield should be de- 
intermixed; Marietta's response, however, and the matters set forth therein 


were not before the Commission in that separate proceeding. Section 303(f) 
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and Section 316(a) of the Communications Act contemplate that|the li- 

censee shall be afforded reasonable opportunity to show cause why its 
license shall not be modified, and Section 1. 63(c) of the Commission's 
Rules looks to the response to the Order to Show Cause to serve as an 
integral part of the adjudicatory process in formulating and tempering 


the issues to be tried at the hearing. The Commission's Order initiating 


| 
the hearing, however, is based solely upon a determination reached ina 


separate proceeding, disassociated from the matters set forth)in the re- 

sponse to the Order to Show Cause,. and the issue which has been framed 

for the hearing is at substantial variance with the issue to which the re- 

spondent was directed to show cause, and more. restrictive than the issues 

proposed in the Order to Show Cause and the matters set forth in the 
response thereto. | 

18. Fourth, the Order complained of, taken together with the Report 

and Order in Docket No. 13608, erroneously contemplates that the right to 
a hearing survives only until the expiration of the current term of an out- 
standing license. Under. the framework of the Conia Gaon Act, the 

2145 rights conferred by a license to operate a broadcast station for the 
term specified necessarily include the right of the licensee to apply for a 
renewal of that license on the same terms upon the expiration of the current 
period. Section 307(d) of the Communications Act looks to the| preservation 
of such renewal rights, and to continued operation under the existing license 
until these rights have been determined under the statutory criterion of the 
public interest, convenience, and necessity: ‘Upon the expiration of any 
license, upon application therefor, a renewal of such license may be granted 
from time to time for a term of not to exceed three years in the case of 
broadcasting licenses, and not to exceed five years in the case of other 
licenses, if the Commission finds that the public interest, convenience, 
and necessity would be served thereby. * * * Pending any hearing and final 
decision on such as application and the disposition of any petition for rehear- 
ing pursuant to Section 405, the Commission shall continue such license in 


| 
effect.'' Since a broadcast license involves an activity of a continuing nature, 
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Section 9(b) of the Administrative Procedure Act similarly protects the 
licensee: “In any case in which the licensee has, in accordance with 
agency rules, made timely and sufficient application for a renewal or a 

new license, no license with reference to any activity of a continuing na- 
ture shall expire until such application shall have been finally determined 
by the agency." Accordingly, ''the relief sought by an applicant for renewal 
is not limited to the issue of a license" for the particular term only, "but 


includes a continuing right to apply thereafter at proper times for succes- 


sive renewals thereof." Technical Radio Laboratory v. Federal Radio 
Commission, 59 App. D.C. 125, 127, 36 F.2d 111, 113, 66A.L.R. 1355, 


1358. Hearing rights accrue to the licensee in the renewal of a license as 
well as the modification revocation, or suspension of a license, Ashbacker 
Radio Corporation v. Federal Communications Commission, 326 U.S. 327, 
331-2: 
tk & & Of course the Fetzer license, like any other 
license granted by the Commission, was subject to certain 
conditions which the Act imposes as a matter of law. We 
fully recognize that the Commission, as it said, is not pre- 
cluded ‘at a later date from taking any action which it may 
find will serve the public interest.” No licensee obtains any 
vested interest in any frequency. The Commission for speci- 
fied reasons may revoke any station license pursuant to the 
procedure prescribed by §312(a) and may suspend the license 
of any operator on the grounds and in the manner specified by 
§303(m). It may also modify a station license if in its judg- 
ment 'such action will promote the public interest, convenience, 
and necessity, or the provisions of this chapter * * * will be 
more fully complied with. ' §312(b). And licenses for broad- 
casting stations are limited to three years, the renewals 
being subject to the same considerations and practice which 
affect the granting of original applications. §307(d). But in 
all those instances the licensee is given an opportunity to be 


heard before final action can be taken, * * *." 


19. In any event, Section 303(f) confers special hearing rights be- 


fore any changes in the frequencies (i.e., channel), authorized power, or 
the times of operation of any station may be effected, without reference or 
regard to the current expiration date of the station's outstanding license. 
Under that provision, if regulations (rules) are proposed to be adopted 
which would cause any of these changes in the nature of a station's authori- 
zation (without relation to the status of the term of the license), the Com- 
mission may finalize such proposed rules only after a public hearing where 
it must determine on the evidentiary record "that such changes will promote 
public convenience or interest or will serve public necessity, jor the pro- 
visions of this Act will be more fully complied with." The opportunity to 
be heard must precede the effective date of any order changing the station's 
frequency. Courier-Journal Co. v. Federal Radio Commission, 60 App. 
D.C. 33, 46 F.2d 614, In the statutory scheme of the Communications Act 
of 1934, as amended, a station is licensed to provide a continuing broadcast 
service, subject only to the requirement on the licensee that he give a peri- 
odic accounting of his stewardship when each license term expires, and to 
the power of the Commission to change the character or the incidents of that 
service if it determines after hearing that the public interest would be served 
thereby; thus the right of the licensee to a public hearing before his operating 
frequency may be changed is not circumscribed by, and is unrelated to, the 
expiration date of the particular license term when the change|in frequency 
is sought to be made, Accordingly, before the current or any Lacceagive 
license issued to Marietta Broadcasting, Inc., for Station KERO-TV may be 
modified to specify operation on Channel 23 instead of Channel 10, it is first 
necessary that the ultimate issue be determined in an adjudicatory proceed- 
ing whether the public interest, convenience, and necessity would be served 
by making Bakersfield an all-UHF television station by removing the assign- 
2147 ment of Channel 10 from Bakersfield and assigning additional UHF 
channels to Bakersfield. Until that determination has been made in an evi- 
dentiary hearing, it is submitted, Marietta must retain its rights to continue 


operating on Channel 10 beyond the expiration of its current license. 
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20. Fifth, the Order complained of fails to give the respondent ade- 
quate notice of the matters of fact and law asserted which are in issue and 
which are relied upon by the Commission to sustain its burden of proof. 
Section 5(a) of the Administrative Procedure Act requires timely notice, 
inter alia, of the matters of fact and law asserted at an agency hearing. 
The right of the respondent to a specification of claims is spelled out in 
Morgan v. United States, 304 U.S. 1, 18-19: 

"3% % ok The right to a hearing embraces not only 
the right to'present evidence, but also a reasonable op- 
portunity to know the claims of the opposing party and to 
meet them. The right to submit argument implies that 
opportunity; otherwise the right may be but a barren one. 
Those who are brought into contest with the Government 
in a quasi-judicial proceeding aimed at the control of their 
activities are entitled to be fairly advised of what the 
Government proposes and to be heard upon its proposals 
before it issues its final command." 

21. In this proceeding, it does not appear whether the matters relied 
upon by the Commission in the rule making proceeding in Docket No. 13608 
are coextensive with the matters which it proposes to rely upon herein to 
meet the burden of proceeding with the introduction of evidence and the bur- 
den of proof; it does not appear what matters are relied upon for the deter- 
mination that the public interest, convenience, and necessity would be served 
by deintermixing Bakersfield with the least possible delay, and the special 
circumstances whereby it is ordered that the hearing be expedited, since, 
under Section 6(a) of the Administrative Procedure Act, "Every agency 
shall proceed with reasonable dispatch.to conclude any matter presented to 
it except that due regard shall be had for the convenience and necessity of 
the parties or their representatives"; it does not appear what disposition is 


made of the matters asserted in the response to the Order to Show Cause; 


and it does not appear what matters are considered to be encompassed within 


the qualifying portion of the issue specified, "effective on the earliest 
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practicable date prior to the expiration of the term of such license on 

2148 December 1, 1962, and for the remainder of such term."' A single 
issue phrased generally has been designated for hearing, without specifica- 
tion with particularity of the matters and things in issue (cf. § 309(e) of the 
Communications Act), contrary, it is submitted, to the right of the respond- 
ent to "a reasonable opportunity to know the claims of the opposing party 
and to meet them." | 


B. The Order Is Unreasonably Discriminatory, Without Any 
Equal and Uniform Treatment of Stations in the Same Class 
And Condition 
22. The Order complained of, it is submitted, is unreasonably dis- 
criminatory, and violates the guarantees of due process of law/under the Con- 
stitution of the United States, in that it adopts a novel ad hoc procedure 


abridging hearing rights heretofore recognized for others holding VHF 


| 
authorizations. It is to be noted that KERO-TV is one of less than a hand- 


ful of the more than 500 VHF stations in the United States whose license has 
been sought to be modified to specify UHF operation through a show cause 
hearing, and that Bakersfield if deintermixed would be one of the very few 
UHF "islands" in the United States. 
23. Beyond this limited application of selective deintermixture, 
moreover, this appears to be the first case where the Commission has 
sought to limit hearing rights to the period covered by the current term 


of the outstanding authorization: 


(a) In Peoples Broadcasting Company v. United States, 93 U.S. App. 
D.C. 78, 80, 209 F.2d 286 287, the Commission substituted Channel 8 for 
Channel 4 at Lancaster in the general rule making proceeding of the Sixth 
Report and Order because of mileage separations. As noted in the Court's 
opinion, a rule was issued upon WGAL, Inc., the licensee of Channel 4, 
Lancaster, requiring it to show cause why its license should not be modi- 
fied so as to cause it to shift from Channel 4 to Channel 8, but when its 
license to operate on Channel 4 became subject to renewal, it was renewed 


subject to the show cause order. 
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(b) In the first Fresno Report and Order, 15 R.R. 1586i, 1597, 

issued on March 1, '1957, the licensee of Channel 12 was ordered to show 

2149 cause why its ‘license should not be modified to specify operation on 
Channel 30, without relation to the current term of the outstanding license, 
and without the adoption of any amendment to the Table of Assignments be- 
cause of the pendency of the Order to Show Cause. 

(c) In the Evansville deintermixture proceeding, 15 R.R. 1573, 
initiated on March 1, 1957, a show cause hearing has been held without re- 
gard to the termination date of the VHF authorization, and without any amend- 
ment of the Table of Assignments pending the resolution of the show cause 
hearing, while the VHF station has continued to be operated under successive 
special temporary authorization terms of ninety days each by a permittee 
whose term under its current construction permit has long passed. 

(d) Inthe later Fresno Report and Order, 19 R.R. 1581, 1592, 
issued on March 25, 1960, the Commission continued to recognize the right 
of a licensee whose current term had expired to a show cause hearing before 
it could be shifted to UHF operation, and stated: "The action we take herein 
fully reserves to Triangle all its rights to an adjudicatory hearing on the 
question of whether it should be permitted to continue to operate on Channel . 
12 which it now occupies and on which KFRE-TV will be permitted to con- 
tinue to operate until the conclusion of such adjudicatory proceedings." 

24. In the adoption by the Commission of a procedure for the first 
time whereby the licensee is restricted in its hearing rights and issue to the 
term covered by its present authorization, without testing in the adjudicatory 
proceeding the basic issue whether the public interest, convenience, and 


necessity would be served by the deintermixture of Bakersfield at any time 


by the deletion of Channel 10, it is submitted that the Commission has 


violated the due process protection of the Constitution of the United States, 
assuming its action were otherwise in accordance with law, by the ad hoc 
application of its licensing and rule making powers to a selected single 
example without any reasonable distinction or classification from other VHF 


stations of like class or condition. 
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Il. If the Order Is not Vacated, It Should Be Modified to Specify with 
Particularity the Matters and Things in Issue to be Sustained by 
The Commission as Part of Its Burden of Proceeding with the 
Introduction of Evidence and the Burden of Proof 


eee ee a 
2150 25. Ifthe respondent's motion to vacate the hearing Order herein is 
denied, and without prejudice to the respondent's rights in the premises, 
respondent moves pursuant to Section 1.141 of the Commission!s Rules and 

Regulations, that the Commission salae the issue specified therein, and 
enlarge, modify, and clarify the issues. 

26. In the Memorandum Opinion and Order denying Marittta's 

petition to set aside or suspend the Order to Show Cause, the Commission 
observed that ''should Marietta invoke its right to demand an evidentiary 
hearing and should Marietta object to the issues designated for |such hearing, 
Marietta would have opportunity pursuant to Section 1.141 of the Rules to 
seek their enlargment. " Marietta Broadcasting, Inc., 20 R.R, 675, 678. 
As discussed supra, the issue designated for hearing inadequately and in- 
correctly reflects the substance and scope of the matters raised in the Order 


to Show Cause, the licensee's response thereto, the matters discussed in the 


Report and Order in Docket No. 13608 upon which the Commission has relied 
in setting the matter for hearing, and the various other matters and things 
properly to be considered in an adjudicatory setting before an informed con- 
clusion can be reached on the proposed deletion of Channel 10 from Bakers- 
field and the substitution of a UHF channel therefor. i 


27. Inthis connection, it is pertinent to observe that the, Commission's 


conclusion in the Evansville Deintermixture Case, 15 R.R. 1586a, 1586f, is 


directly applicable here: "it seems to us that the factual question of whether 
the public interest would be served" by the deletion of Channel |10 from 
Bakersfield "should be tried in the crucible of an evidentiary hearing." For 
example, the Commission's determination in the rule making proceeding that 
the public interest would be served by the deletion of Channel 10 is founded 
upon assertions by various interested parties not under oath and untested by 
the rigors of cross-examination, Only "in the crucible of an evidentiary 
hearing" may matters such as the following, relied upon by the Commission 
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in the rule making proceeding, be adequately explored and evaluated: 
the variance in the conditions prevailing in other intermixed markets, 

2151 and the consequent probative value to be assigned to the experience 
in such markets in evaluating such factors as the opportunities through de- 
intermixture for securing more effective competition among a greater 
number of stations in Bakersfield; the methods, validity, and reliability 
of surveys of the American Research Bureau, Inc., and Nielsen with 
respect to such factors as coverage and all-channel set conversion; and 
the comparative coverage of VHF Station KERO-TV and UHF Station 
KBAK-TV operating with reasonably competitive facilities from the same 
site. 

28. For the reasons stated supra, Marietta moves that the following 
substitute issues be designated for hearing (since they are es sential ele- 
ments in the ultimate determination that the public interest, convenience, 
and necessity would be served by the deletion of Channel 10 from Bakers - 
field, and since Section 316(b) of the Communications Act places the burden 
of proceeding with the introduction of evidence and the burden of proof upon 
the Commission, Marietta also moves that the burdens with respect to each 
enumerated issue be likewise placed upon the Commission): 

(a) To determine whether the area now served by Station KERO-TV 
is well suited for UHF eeunsiissions 

(b) To determine whether the establishment of a fully competitive 


commercial television service in the San Joaquin Valley would be facilitated 


by placing all commercial television stations in the Valley on UHF chanvels = 


(c) To determine whether the establishment of such "fully competitive 
commercial television service"! in the KERO-TV service area or the Valley, 
if practicable, is a valid objective of television allocations in the public 
interest, and is consistent with the principle that broadcasting is a field a 


F 1 
free competition. — 


ay Cf. Order to Show Cause herein (FCC 60-732). 
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(d) To determine whether the persons residing in Bakergfield and 
the surrounding area can be served as adequately by all-UHF channels as 
1 
by the present intermixed assignments.— 


(e) To determine the extent to which the receivers in the 


served by KERO-TV are equipped to receive UHF nia. 


2152 (f) To determine whether the deletion of Channel 10 would eliminate 
competitive disparities between operating stations at Bakersfield and en- 
hance the opportunities for further expansion of commercial television 
services in other cities in the Valley. Af | 

(g) To determine whether significant numbers of people would lack 
service as a result of the elimination of the only VHF channel in Bakers- 
tieia, 2! 

(h) To determine how many UHF stations now render service to 
parts of the area now served by KERO-TV on Channel 10, the extent and 
suitability of such UHF signals, and whether they will continue to operate 
in the area without regard to the continued operation of Channel| 10 at 
Bakersfield. zi | 

(i) To determine whether a reasonably high proportion of the sets 

now in use in the area served by Station KERO-TV on Channel 10 can re- 
ceive UHF gignates”! 
(j) To determine whether the terrain in the service icdlot Station 
KERO-TV is reasonably favorable for UHF doveusgec—” 
(k) To determine whether, taking into account all local circumstances, 
the elimination of the only VHF channel in Bakersfield would bel consistent 
with and promote the objective of improving the opportunities for effective 
competition among a greater number of atione = 


(1) To determine whether an efficient, Nation-wide radio| communi- 
| 


cation service with adequate facilities would be promoted, the larger and 


U Cf. Order to Show Cause herein (FCC 60-732). 


2 
zf Cf. Second Report of Deintermixture, 13 R.R. 1571, 1582 
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more effective use of radio in the public interest would be encouraged, and 
a fair, efficient, and equitable distribution of radio service to each of the 
several States and communities would be provided, by the deletion of Chan- 
nel 10 from Bakersfield and the failure to provide for its reallocation for 
2153 utilization in another community. — 7 

(m) To determine whether Station KERO-TV is rendering a meri- 
torious program service in the public interest to the residents within its 
reception area, what are the viewing habits of the persons within its serv- 
ice area, and the extent to which these persons will be deprived of such 
service by the deletion of Channel 10 from Bukersaid.— 

(n) To determine whether, having due regard to local circumstances 
and the experience in other markets, the potential growth and development 
of multiple effective local outlets and services in the San Joaquin Valley 
would be much greater if all television assignments at Bakersfield were 
in the UHF Sande! 

(o) To determine the areas, populations, communities, terrain, and 
other available television service in the portion of the KERO-TV Channel 
10 service area lying outside of the San Joaquin Valley floor. — 

(p) To determine whether there is sufficient spectrum space to meet 


any current or foreseeable future demand for television outlets without re- 


quiring that all assignments in the Valley be in the UHF band. Ei 


(q) To determine the extent, if any, to which the experience in inter- 
mixed VHF -UHF assignments in other cities and areas with respect to the 
ability of UHF to develop, survive, and provide an effective competitive 
service is comparable under the local conditions and circumstances pre- 


vailing in Bakersfield. af 


3/ Cf. Sections 1. 303(g), and 307(b) of the Communications Act of 1934, 
as amended. 


4/ Cf. Reading Broadcasting Co. v. Federal Radio Commission, 60 App. 
D.C. 89, 90, 48 F.2d 458, 459; Chicago Federation of Labor v. Federal 
Radio Commission, 59 App. D.C. 333, 334, 41 F. 2d 422 423; Journal Co. 
v. Federal Radio Commission, 60 App. D.C. 92, 94, 48 F.2d 461, 464. 


Bf Cf. Report and Order in Docket No. 13608 (FCC 61-391, 26 Fed. Reg. 
2712) 
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2154 (r) To determine the nature of the operation and extent of} coverage 


of existing stations in the KERO-TV service area, the extent ofthe demand 


and promise that additional outlets will be established, their dependence, if 


any, upon the deletion of Channel 10 from Bakersfield, and the methods of 
determination, reliability, and validity of coverage studies by non-Census 
selective surveys. a 
(s) To determine whether the operation of a single VHF station in 
Bakersfield constitutes a significant deterrent to effective and comparable 


UHF competition in the Fresno market area and to the establishment of 


effective and beneficial new services. 3) | 

(t) To determine whether the perpetuation of intermixed VHF -UHF 
assignments at Bakersfield presents obstacles to the maximum growth and 
development of sound and effective local television services, and whether 
the obstacles can best be eliminated by the deletion of Channel ho. 2! 

(u) To determine whether the achievement of at least three com- 
parable and equally effective local television outlets is a proper objective 
of television allocation policy, and, if so, whether this objective would be 
promoted by the deletion of Channel 10 from Bakersfield, 

(v) To determine whether the operation of KERO-TV on Channel 10 
or other factors inhibit the establishment of reasonably competitive UHF 
facilities by other licensees, and the extent, if any, to which experience 
in other markets is comparable thereto. s/ | 

(w) To determine whether the deletion of Channel 10 at Bakersfield 
is consistent with short-range and long-range proposals to improve the 
television allocations structure in the United Siarea se! | 

(x) To determine whether Channels 8 and 12 are available for assign- 
ment to Bakersfield in full compliance with the technical requirements of 
the Commission's Rules, and can provide three effective and competitively 


5/ 


2155 comparable services to Bakersfield. = 


5/ Cf. Report and Order in Docket No. 13608 (FCC 61-391, 26 Fed. Reg. 
2712). 
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(y) To determine whether the VHF deintermixture of Bakersfield can 
be implemented promptly and expeditiously by the modification of the two 
outstanding licenses for KBAK-TV and KLYD-TV to specify operation on 
Channels 8 and 12, Soeneetiy ee 


(z) To determine whether there exists any demand, requirement, or 


economic support for additional television stations at Bakersfield. 


(aa) To determine whether the assignment of two additional VHF chan- 
nels to Bakersfield would obviate the necessity for substantial expenditures 
by the public in UHF receivers, antennas, and installation and maintenance 
costs, and whether this is outweighed by what the public's further invest- 
ment in UHF can be expected to produce. 

(bb) To determine whether the operation of VHF stations at Bakers- 
field would have any substantial adverse effect upon the operation of UHF 
stations to the north of Bake nee 

(cc) To determine whether the public interest, convenience, and 
necessiry would be better promoted, and the objective of enhancing the 
opportunities for effective competition among television facilities more 
fully achieved, by the VHF deintermixture of Bakersfield through the ad- 
dition of Channel 8 and 12 than by the UHF deintermixture of Bakersfield 
through the deletion of Channel 19.2! 

(dd) To determine the areas, populations, communities, terrain, and 
locations involved in the penetration into KERO-TV's service area by VHF 
signals from other markets, the methods of determination, reliability, and 
validity of coverage studies by non-Census selective surveys of that area, 
and the extent.to which such VHF service from stations outside of the Valley 
would act as a significant deterrent to effective deintermixture of the Bakers- 
field ereers2! 

(ee) To determine whether UHF can provide an adequate substitute 


service in Station KERO-TV's present service area, and the areas, 


2 Cf. Report and Order in Docket No. 13608 (FCC 61-391, 26 Fed. 
Reg. 2712). 


159 


2156 populations, communities, and terrain which would be contained within 
‘white areas if Channel 10 is deleted from Bakevstisigs = 
(ff) To determine by computations, measurements, surveys, and 
other methods the comparative coverage and service provided by a UHF 
station and a VHF station operating from a site at Breckenridge|/Mountain 
with reasonably competitive facilinieas= 
(gg) To determine the costs, burdens, and problems of UHF conver- 
sion, operation, and maintenance in order to provide reasonably competitive 
service from Breckenridge Mountain, and to provide service from a site 
on the Valley floor. at 
(hh) To determine the existence and ability of translators, boosters, 
satellites, and other auxiliary services to provide a substitute service for 
localities which will become "white'' areas with the deletion of Channel ne 
(ii) To determine the number and percentage of receivers |in the 
KERO-TV service area equipped to receive UHF signals; the extent to 


which VHF -only receivers will be converted to all-channel recelivers; the 


additional installation and maintenance costs imposed upon viewers in 


| 
order to convert to all-channel receivers; the methods of determination, 


reliability, and validity of studies of set conversion by non-Census selective 
surveys of the area; and whether the burden imposed upon the public for 
receiver conversion is outweighed by the putative advantages of|all-UHF 
operation at Bakersfield. EM 
(jj) To determine the comparative rates of VHF and UHF service, 
the nature and sources of revenue, and the effects upon revenue of UHF sta- 
tions in intermixed and deintermixed markets. | 
(kk) To determine whether considerations of fairness to the public and 


the licensee outweigh benefits presumed to flow from the UHF -deintermix- 


ture of Bakersfield. 


5/ Cf. Report and Order in Docket No. 13608 (FCC 61-391, 26 Fed. Reg. 


2712). 
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2157 (ll) To determine the comparative advantages and disadvantages of 
UHF and VHF operation. 

(mm) To determine the nature and composition of the areas and popu- 
lations affected, their needs and interests, and the availability of other 
media of mass communications. 

(nn) To determine whether the public interest or convenience will be 
promoted or the public necessity served, or the provisions of the Com- 
munications Act of 1934, as amended, or of any treaty ratified by the United 
States will be more fully complied with, by the proposed modification of the 
license issued to Marietta Broadcasting, Inc., for Television Broadcast 
Station KERO-TV, Bakersfield, California, to specify operation on Channel 
23 instead of Channel 10,2! 

WHEREFORE, THE PREMISES CONSIDERED, Marietta Broadcasting, 
Inc., respectfully moves that the Commission vacate its Order hereinbefore 
entered designating this matter for hearing, or, if said motion is denied, 
and without prejudice to the rights of the respondent in the premises, that 
the Commission delete the issue specified in said Order and enlarge, 
modify, and clarify the issues as hereinabove set forth. 

| Respectfully submitted, 
MARIETTA BROADCASTING, INC. 
By /s/ Vincent B. Welch 
Vincent B. Welch 
WELCH, MOTT & MORGAN 
Its Attorneys 


Communications Building 
710 Fourteenth Street, N.W. 
Washington 5, D.C. 


April 17, 1961 


&/ Cf. Sections 303(f) and 316 of the Communications Act of 1934, as 
amended. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In the Matter of 


Amendment of Section 3. 606, 
Table of Assignments, 
Television Broadcast Stations 
(Bakersfield, Delano, Lompoc- 
Santa Maria, San Luis Obispo, 
Santa Barbara, and Santa Maria, 
California). 


Docket No. 13608 
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PETITION FOR RECONSIDERATION 
Comes now Marietta Broadcasting, Inc., the licensee of 'Station 
KERO-TV, Channel 10, Bakersfield, California, by its attorneys, and 
respectfully petitions the Commission to reconsider its Report) and Order 


(FCC 61-391) adopted on March 22, 1961, released on March 27, 1961, 


and published in the Federal Register on March 31, 1961 (26 Fed. Reg. 
| 


2712), and to withdraw, vacate, suspend, defer, and condition/any final 
action in this rule making proceeding, looking toward the amendment of 
the Table of Assignments of Television Broadcast Stations (Sedtion 3. 606 
of the Commission's Rules and Regulations), upon the final disposition of 
the adjudicatory proceeding in Docket No. 13609. 

In support thereof, Marietta Broadcasting, Inc., respectfully states 
as follows: 

Preliminary Statement 

1, By a Notice of Proposed Rule Making (FCC 60-731) adopted on 
June 23, 1960, released on June 27, 1960, and published in the Federal 
Register on June 30, 1960 (25 Fed. Reg. 6142), the Commission instituted 
this rule making proceeding, Docket No. 13608, for consideration of the 
following alternative proposals looking toward the proposed deintermixture 


of Bakersfield: 


162 


Deletion of Channel 10- at this time, while 
reserving for future decision the alternative 


possible uses for that channel. 


Reservation of Channel 10- at Bakersfield for 


non-commercial educational use. 


Reassignment of Channel 10- to: 
(1) Santa Barbara 
(2) Santa Maria 
(3) Lompoc-Santa Maria (on a hyphenated basis) 
(4) San Luis Obispo 
"Alternative posibilities for the addition of two UHF channels at 
Bakersfield are: 
"A, Assignment to Bakersfield of Channel 23- and either 
Channel 50+ of 51-. (This would require the substitu- 


tion of Channel 45- for Channel 37+ at Delano, California). 


"B. Assignment of Channel 45- and 51- to Bakersfield. "' 

2. Concurrently therewith, by an Order to Show Cause (FCC 60-732) 
adopted on June 23, 1960, and released on June 27, 1960, the Commission 
in a newly instituted adjudicatory proceeding in Docket No. 13609, ordered 
“that Marietta Broadcasting, Inc., show cause why, in the event it is de- 
cided to place all commercial television stations at Bakersfield on UHF 
channels, its license for Television Station KERO-TV,. Channel 10-, 
Bakersfield, California, should not be modified to specify operation on 
Channel 23-, or, alternatively, Channel 45-."" By a Further Notice of 
Proposed Rule Making (FCC 60-815, 25 Fed. Reg. 6806) released on July 
13, 1960, in Docket No. 13608, the Commission consolidated in this rule 
making proceeding for consideration various proposals for the reassign- 
ment of Channel 12, which had been deleted from Fresno in Docket No. 


11759. 


3. Marietta Broadcasting, Inc., and other parties have participated 


in this rule making proceeding by the filing of written comments, reply 
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comments, and related pleadings. In the related but separate adjudica- 
tory proceeding in Docket No. 13609, Marietta Broadcasting, Inc., filed 
a response to the Order to Show Cause on September 6, 1960, advising the 
1882 Commission that it opposes the all-UHF deintermixture proposal for 
Bakersfield; that it does not consent to the proposed modification of its 
license for Station KERO-TV; that if the Commission determines that 
such modification should issue, it requests a full, fair, and publlic evi- 
dentiary hearing in accordance with applicable law; and that it would ap- 
pear at such hearing and present evidence. Marietta controverted each 
and every allegation of the Commission in support of the proposed modi- 
fication of its license, and specifically it denied: (1) that the ayea now 
served by Station KERO-TV is well suited for UHF transmission; (2) that 
the establishment of a fully competitive television service in the San Joa- 
quin Valley would be facilitated by placing all commercial television sta- 
tions in the Valley on UHF channels; (3) that the establishment of such 


“fully competitive commercial television service" in the area or Valley, - 


if practicable, is a valid objective of television allocations, that it is in 
| 


the public interest, and that it is consistent with the statutory principle 


that broadcasting is a field of free competition; (4) that the persons resid- 
| 


ing in Bakersfield and the surrounding area can be served as adequately 

by all-UHF channels as by the present intermixed assignments; (5) that 

the majority of all receivers in the area now served by Station KERO-TV 
are equipped to receive UHF signals; (6) that the deletion of Chlannel 10 
would eliminate competitive disparities between operating stations at 
Bakersfield and enhance the opportunities for further expansion of com - 
mercial television services in other cities in the Valley; and (7) that the 
proposed modification of its license would promote the public interest, con- 
venience, or necessity, or that the provisions of the Communi¢ations Act 
of 1934, as amended, or of any treaty ratified by the United States will 
thereby be more fully complied with. | 
4, In addition, Marietta averred the following, inter ves in Docket 


No. 13609 with respect to the proposed commercial UHF deintermixture of 
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Bakersfield: (1) Significant numbers of people would lack service as a 
1882 result of the elimination of the only VHF channel in Bakersfield; 

(2) Othér UHF stations will continue to operate in the area without regard 

to the continued operation of Channel 10 at Bakersfield; (3) An unreasonably 

high proportion of the sets and facilities in use in the area now receiving 

KERO-TV's Channel 10 signals cannot:receive UHF signals, and cannot 

provide adequate UHF reception; (4) Persons within the service area of 

KERO-TV's Channel 10 signal would be deprived of a program service in 

the public interest, and would have their viewing habits impaired; (5) The 

mountainous terrain surrounding the San Joaquin Valley within KERO-TV's 

present service area is particularly unfavorable for UHF coverage; and 

(6) Taking into account all the local circumstances, the elimination of 

Channel 10 would not contribute to the improvement of the opportunities 

for effective competition among a greater number of stations. Included 

in its response to the Order to Show Cause was a detailed specification 

of some of the evidence which Marietta proposed to introduce in support 

of these and associated matters pertaining to public interest considerations 

in the proposed UHF deintermixture of Bakersfield. 

5. Inits Report and Order (FCC 61-391) herein complained of, 
adopted on March 22, 1961, released on March 27, 1961, and published 
in the Federal Register on March 31, 1961 (26 Fed. Reg. 2712), after a 


discussion of the written pleadings filed in this rule making proceeding, 


the Commission has adopted the following changes in the Table of Assign- 


ments of Television Broadcast Stations (Section 3. 606 of its Rules and 
Regulations): 
‘In view of the foregoing: It is ordered, effective 
May 1, 1961, That the Table of Assignments contained 
in § 3.606 of the Commission's rules and regulations is 
amended insofar as the communities named are concerned 


to read as follows: 


City Channel No. 


Bakersfield, Calif. .. ‘ . « 10-, 17, 29, 39+, 51- 
Delano, Calif... . . boven 4 ebay 


Santa Maria, Calif. . . ... +s « « lat, 44 


 — 

| 
"It is further ordered, That, with effect at the earlier 

of the following dates, the Table of Assignments contained in 


§ 3.606 of the Commission's rules and regulations is amended 


by the substitution of Channel 23- for Channel 10- at Bakers- 


field, California, formal codification to be accomplished by 
subsequent order: 
(a) 3:00 a.m., eastern standard time, December 1, 
1962 (concurrently with expiration of the outstanding license 
for Station KERO-TV On Channel 10- at Bakersfield), or 
"(b) Such earlier date as Station KERO-TV may cease 
operation on Channel 10- at Bakersfield." 
6. At the same time, by Order (FCC 61-392) dated March 22, 1961, 
released on March 27, 1961, and published in the Federal Register on March 
31, 1961 (26 Fed. Reg. 2730), in the adjudicatory proceeding in Docket No. 
13609, the Commission has ordered that a hearing be held looking to the 
earliest practicable deintermixture of Bakersfield as a result of its de- 
termination in this rule making proceeding: 
"The Commission having under consideration the 
"Response to Order to Show Cause’, filed on September 6, 
1960, by Marietta Broadcasting, Inc. , licensee of Tele- 
vision Broadcast Station KERO-TV, Channel 10, Bakers- 
field,. California; and 
"IT APPEARING, That upon the completion of rule 
making proceedings duly conducted in conformity with the 
requirements of law, including the Administrative Pro- 


cedure Act, the Commission for the reasons stated in lits 
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Report and Order in Docket No. 13608 adopted this date, 
determined that the public interest, convenience and neces-~- 
sity would be served by making Baker sfield an all-UHF 
television market by removing the assignment of Channel 
10- from Bakersfield and assigning additional UHF chan- 
nels to Bakersfield; and 

"IT FURTHER APPEARING, That the public interest, 
convenience and necessity would be served by thus deinter- 
mixing Bakersfield with the least possible delay; 

"IT IS ORDERED, That pursuant to Section 303(f) and 
316 of the Communications Act of 1934, as amended, A 
HEARING BE HELD at the offices of the Commission in 
Washington, D. C. at a time to be specified in a subsequent 
order, before an examiner to be later designated, to deter- 
mine whether the public interest, convenience and necessity 


would be promoted by the modification of the license is sued 


to Marietta Broadcasting, Inc., for Television Broadcast 


Station KERO-TV, Bakersfield, California, to specify opera- 
tion on Channel 23 instead of Channel 10, effective on the 
earliest practicable date prior to the expiration of the term 
of such license on December 1, 1962, and for the remainder 
of such term; and 

"IT IS FURTHER ORDERED, That the hearing in this 
proceeding be expedited; and 

"IT {$ FURTHER ORDERED, That the Chief of the 
Broadcast Bureau IS MADE A PARTY to the proceeding; 
and 

“NIT IS FURTHER ORDERED, That the burden of pro- 
ceeding with the introduction of evidence and the burden of 


proof shall be upon the Commission." 
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7. In providing for the termination of Station KERO-TV's operation 
on its presently authorized frequency not later than the expiration date of 
its current license term, the Report and Order in Docket No. 13608 in- 
troduces a novel procedural approach to broadcast assignments which has 
far-reaching implications for every licensee of the Commission, If the 
Commission may limit a station's operation on a specified frequency 
(channel) and its hearing rights with respect thereto to the current term 
of its outstanding license, then there are placed in jeopardy: (a) the 
operating rights of every licensee to continue to broadcast on its authorized 
frequency beyond the term of its license, upon filing a proper and timely 
renewal application; (b) the renewal rights of every licensee to the reissue 
of a license upon timely and proper application therefor under the same 
terms and conditions, including frequencies, power, and times of opera- 
tion, subject to the power of the Commission to change the specifications 
of its operation after public hearing; and (ic) the hearing rights of every 
licensee to an adjudicatory proceeding as a condition precedent to a Com- 
mission determination that the public interest, convenience, and necessity 
would be served by the adoption of a regulation which would effect a change 
in authorized frequencies, power, or times of operation. The Report and 
Order in Docket No. 13608 is a final agency action of the Commission which 
would complete the process of rule making and would operate, in the present, 
to determine, delimit, abridge, alter, affect, impair, and modify valuable 
and important rights, privileges, and relationships of Marietta Broadcast - 


ing, Inc., incident to its authorized operation of atelevision broadcast sta- 


| 
1886 tion on Channel 10, adversely to the licensee, without its consent, and 


without the full measure of protection afforded by its hearing rights. Cf. 
United States v. Storer Broadcasting Company, 351 U.S. 192; Columbia 
Broadcasting System v. United States, 316 U.S. 407. Coupled with the 
Order in Docket No. 13609, the effect of the Report and Order herein is to 
look to the modification of Marietta's license not merely as a proposal, but 


as an accomplished determination; the only matter left for resolution in the 
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adjudicatory proceeding is not whether the KERO-TV license shall specify 
operation on Channel 23 instead of Channel 10, but how soon before its 
current license expires shall the modification be effectuated, Although 
issued in a separate proceeding, the Order in Docket No. 13609, serves 
to illuminate the nature and sweep of the action taken in the rule making 
proceeding in Docket No. 13608, and the residue left for adjudication in 
Docket No. 13609. As the respondent in Docket No. 13609, Marietta 
Broadcasting, Inc., has filed a motion to vacate the order, or to enlarge, 
modify, and clarify substitute issues for adjudication. 

8. Inthis proceeding, Marietta does not petition for reconsideration 
of the Report and Order in orderta oppose the allocation of additional 
channels in Bakersfield — the record will reflect, to the contrary, that 
Marietta has never resisted but rather has always affirmatively supported 
the Commission's endeavors to provide a greater number of competitive 
television services ‘in the Bakersfield area, and, indeed, intervened in 
support of the Commission's allocation of Channels 17 and 39 when chal- 


lenged before the United States Court of Appeals in Bakersfield Broadcast- | 


ing Company v. Federal Communications Commission, 105 U.S. App. D.C. 


293, 266 F.2d 697. Nor does Marietta seek to reargue the merits of the 
contentions heretofore urged in this rule making procedure, since they are 
properly matters for examination, testing, and resolution "in the crucible 
of an evidentiary hearing," cf. Evansville Deintermixture Case, 15 R.R. at 
1586f, as reflected in part in the scope of the matters set forth in the licensee's 
1887 response to the order to show cause. However, because of the novelty 
and importance of the proposed procedure, which goes to the heart of the rule 
making and licensing functions of the Commission, Marietta has here pe- 
titioned for reconsideration of the Commission's Report and Order in order 
to afford an opportunity for the considered resolution of basic questions 
raised by the Commission's action as they relate to the ultimate nature of 
the rule making authority and the fundamental characteristics and incidents 


of a broadcast license. 
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The Report and Order Violates the Requirements of Sections 303(f), 
307, and 316 of the Communications Act of 1934, As Amended, of - 
Sections 2, 4; 5, 6, 7, and 8 of the Administrative Procedure Act, 
And of the Due Process Clause of the Constitution of the United States 


A. The Report and Order Unlawfully Abridges and Violates 
The Licensee's Rights to a Public Hearing | 
* % % * * * * * * 


[Material here omitted is substantially the same as material 
in Paragraphs 5 - 9 of Marietta's Motion to Vacate Order, 
etc., pp. 134-139, supra. ] 


* * * * * * * * * 

1891 14, It is true that there has been a partial recognition in Docket 
No. 13609 of the procedural rights of Marietta Broadcasting, Inc., as 
the licensee of a broadcast facility, since a hearing has there jbeen or- 
dered to be held, and, as required by statute, the burden of proceeding 
with the introduction of evidence and the burden of proof has been placed 
upon the Commission. The. fundamental statutory and constitutional rights 

1892 which are the substance and the incidents of the licensee's rights to 
a hearing have not been protected, however, for while the licensee has a 
statutory right to a determination after hearing, on the evidentiary record 
of an adjudicatory proceeding, not merely when its license should be modi- 
fied, but whether its license should be modified at all, that issue has been 
foreclosed by the Report and Order herein, The Commission|has already 
made its determination in this rule making proceeding, as an absolute, 
binding, and irrevocable conclusion, and not merely as a tentative or pre- 
liminary judgment, that the public interest, convenience, and|necessity 
would be served by the modification of the license for Station KERO-TV 


through the deletion of Channel 10 from Bakersfield and the substitution of 


a VHF channel; the issue in the show cause hearing Order in Docket No. 


3609 concerns only the earliest practicable date before the KERO-TV 
present license term expires on which the modification should be effected. 


* * * * * * * * 


[Material here omitted is substantially the same as material 
in Paragraphs 11-19 of Manietta's Motion to Vacate, etc. 3 


pp. 139-149, supra. J 
cy * 2 * 


/ 


* a * * * 


170 


1901 B. The Report and Order Is Unreasonably Discriminatory, 
Without Any Equal and Uniform Treatment of Stations in 
The Same Class and Condition 


23. The Report and Order in this rule making proceeding is un- 


reasonably unfair and discriminatory, and violates the guarantees of due 


process of law under the Constitution of the United States, in that it adopts 

a novel ad hoc procedure to abridge hearing rights heretofore uniformly 

recognized and observed for others holding VHF authorizations. It is to 

be noted that KERO-TV is one of less than a handful of the more than 500 

VHF stations in the United States whose license has been sought to be modi- 

fied to specify UHF operation through a show cause hearing, and that Bakers- 
1902 field if deintermixed would be one of the very few UHF "islands" in the 

United States. 

24. Moreover, beyond this limited application of the principle of 
selective deintermixture, which the former Chairman of the Commission 
declared was ineffectual, and unable to provide the needed stimulus to UHF 
expansion, in his statement to the Senate Committee on Interstate and For- 
eign Commerce on April 17, 1959, this appears to be the first case where 
the Commission has sought to limit the hearing rights of a licensee to the 
period covered by the current term of the outstanding authorization and to 
restrict the matters to be explored in any hearing to a determination of the 
earliest practicable date on which the license must be modified: 


* * *% * * * * % K 


[Material here omitted is substantially the same as material 
in Paragraphs 23(a) - 24 of Marietta's Motion to Vacate, etc., 
pp. 151-152, supra.] 
% * * * * * * * * 
1903 Il. The Factual Question Whether the Public Interest, Convenience, 


And Necessity Would Be Served by the Deletion of Channel 10 
from Bakersfield Should be Tried in “the Crucible of an Eviden- 


tiary Hearing" : 
26. In the Evansville Deintermixture Case, 15R.R. 1586e, 1586f, 


the Commission observed, "it seems to us that the factual question of 


whether the public interest would be served by the deletion of Channel 7 
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1904 from Evansville should be tried in the crucible of an evidentiary 
hearing, which, pursuant to its rights under Section 303(f) and [316 of 
the Communications Act of 1934, as amended, Evansville Television has 
demanded.'' The same conclusion is equally applicable to the factual 
question of whether the public interest would be served by the deletion 


of Channel 10 from Bakersfield. Marietta's "Response to Order to Show 


Cause" in Docket No. 13609, and its 'Motion to Vacate Order, or to 
| 


Delete Issue and Enlarge, Modify, and Clarify Substitute Issues" recently 
filed in that proceeding, have set forth with particularity the matters 
properly to be explored in an evidentiary hearing. "A licensee cannot 
show cause unless it is afforded opportunity to participate in the hearing, 
to offer evidence, and to exercise the other rights of a party."| Federal 
Communications Commission v. National Broadcasting Co. (KOA), 319 
U.S. 239, 246. 
27. The Report and Order in this proceeding is necessarily based 
in large part upon conclusions and "ultimate" facts without a delineation 
of the basic facts upon which they must rest, and their validity, applica- 
bility, and reliability to the individual sets and circumstances) of the opera- 
tion of Channel 10 at Bakersfield. Some of the determinations are founded 
upon assertions by various interested parties not under oath and untested 
by the rigors of cross-examination. Only "in the crucible of an evidentiary 
hearing" may matters such as the following, relied upon by the Commission 
in the rule making proceeding, be adequately explored and evaluated, and the 
basic factual predicate for its conclusions elicited: 
(a) The extent to which it has been determined from experience 
"in a multitude of cities and areas throughout the country with |intermixed 
VHF -UHF assignments that the ability of UHF to develop, survive, or pro- 
vide an effective competitive service is markedly deterred when faced with 
competition from an available VHF service or services, however satisfactory 
a broadcast service UHF is able to provide," and the probative value of such 


experience under the local conditions and circumstances of the single-VHF 
| 
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1905 Bakersfield market. It was noted by the United States Court of 
Appeals for the District of Columbia Circuit in WIRL Television Com- 
pany v. United States, 102 U.S. App. D.C. 341, 253 F.2d 863, 866 fn. 

9, judgment vacated'on other grounds, 358 U.S. 51, that of the eight 
communities other than Peoria in which the deletion of VHF was pro- 
posed on July 26, 1956, in the Second Report on Deintermixture, 13 R.R. 
1571, "only two actually lost their VHF channel. Two remained in status 
quo, two actually acquired new VHF channels, and two have not been 
finally decided." Since there are also available in Bakersfield alternate 
solutions to leave the VHF -UHF assignments in status quo, or to add VHF 


channels at minimum mileage separations, only a detailed evidentiary com- 


parison of the conditions in other intermixed markets with those prevailing 


in Bakersfield can provide an informed determination of the decisional 
similarities and differences which distinguish the Bakersfield allocation 
situation. 

(b) The method, validity, and reliability of surveys of the Ameri- 
can Research Bureau, Inc., and Nielsen with respect to such factors as 
coverage and all-channel set conversion. On a number of occasions the 
Commission has observed with respect to Hooper ratings, "Audience sur- 
veys may be important to the industries for its purposes, but they have no 
probative value in the evaluation of an applicant's record of performance in 
the public interest.'* WDOD B/Casting Corp., 10 R.R. 1119, 1140 fn. 10; 
KTBS,.Inc., 10 R.R. 811, 845; Southland Television Company, 10 R.R. 699, 


734 fn. 30. In Huntington -Montauk B /Casting Co., Inc. (WGSM), 25 F.C.C. 
1309, 16 R.R. 173,' 191-192, the Commission refused to give any weight to 


figures from a lighting company survey for the purpose of determining popula- 
tion figures where the area had increased in population since the last Census, 
the figures were untested and their reliability not established, and they cov- 
ered only a portion of the areas under consideration so that no valid comparison 
of areas could be made. With respect to the Nielsen Reports themselves, in 
the recent decision of May Broadcasting Gg., 30 F.C.C. 133, 136-137, 19 R.R. 
1906 795, 796b-796c, the Commission found that "little weight can be attached" 
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to the Nielsen Reports in that case because on the record several salient 


objections were interposed by the Broadcast Bureau with respect to 
whether shortcomings in the survey diminished their authority and worth; 
"These unanswered objections to the surveys cast doubt on the over-all 
probative force of the survey evidence herein." The validity of the 
American Research Bureau and Nielsen surveys relied upon in the Report 
and Order must likewise await development on an evidentiary record. 
(c) The comparative coverage of VHF Stations KERO-TV |and UHF 
Station KBAK-TV operating with reasonably competitive facilities from 
the same site. Inthe Report and Order herein, the Commission emphasizes 
that the relatively flat Valley floor presents unusually favorable-conditions 
for propagation of felavision signals and quotes Marietta's comments in 
Docket No. 11759 with respect to the unique character of the extremely flat 
and quite treeless San Joaquin Valley. Station KERO-TV, however, does 
not serve only the San Joaquin Valley, but a considerable area and population 
in and beyond the mountains. The Commission later in the Report and Order 
states its belief that a UHF station operating like KERO-TV on Mt. Brecken- 
ridge could provide substantially similar reception of signals. Maeierte: 8 
comments in Docket No. 11759 were based upon the conclusions of the Tele- 
vision Allocations Study Organization (TASO) regarding the adequacy of 
coverage by UHF Fresno stations (paragraph 22).. Inthe same TASO Report 
which found that the extremely flat and quite treeless San Joaquin Valley pro- 
vided UHF service "quite comparable to. that provided by the similarly located 
VHF transmitted, "TASO. also. reported (pages 15, 19): 
" * * * On the other hand, little UHF service.is provided 
jn the mountainous region to the east of the Fresno transmit- 
ters, although VHF service is quite adequate, In other words, 
the extent of UHF service is much more dependent upon the 
terrain than is VHF service. 
"x > %& in areas which are even moderately rolling or 
which contain even moderate vegetation, rocks, houses or 


other obstructing, scattering or absorbing objects, the VHF 
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field strength is substantially higher than UHF field strength. 

These considerations indicate rather clearly the nature of 

the areas in which UHF operation should be most successful 

from the technical point of view." 

It is of significance that in the deintermixture of Fresno it was believed that 
the deletion of Channel 12 might cause loss of television service at most to 
only a few communities in a restricted area in the foothills of Fresno lying 
between the San Joaquin Valley and the Sierra Nevada Mountains; experience 
has proven, however, that in actual operation substantially more communities 
than anticipated were placed in a "white" area with the sub stitution of a UHF 
for a VHF channel. ‘Since the transmitting site of Station KERO-TV on Mt. 
Breckenridge was chosen to enable it to serve not only the Bakersfield area 
but also the areas east of the Sierra Nevada Mountains, and Station KERO- 
TV uses a directional array designed in part to radiate a maximum lobe 
into the areas east and southeast of its site and east of the mountains, it 
becomes critical to determine in an evidentiary hearing the actual locations, 
areas, communities, and populations served by Station KERO-TV outside of 
the San Joaquin Valley, and the propagation characteristics of a UHF station 
with reasonably comparative facilities relative to its ability to furnish a 
substitute service. 

(ad) The actual reliance, in terms of both coverage and set con- 
version, of viewers upon the signals of Station KERO-TV. Some illustrative 
letters received by Station KERO-TV during the pendency of this rule making 
proceeding are attached hereto. They reveal a dependence upon KERO-TV 
for the only television service by many people in many communities far be- 
yond that indicated by "surveys" or "predicted contours" or attributable to 
an isolated or freak phenomenon, These basic facts inquiring into the nature 
and extent of KERO-TV reception can be adequately probed only within the 
framework of an evidentiary hearing. 

1908 (e) The chances for the establishment of additional facilities in 


Bakersfield and of other local television outlets in smaller communities if 


Channel 10 is deleted. Only an evidentiary, hearing can properly ascertain 
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the significance to be drawn from the ambiguous circumstances under 
which a fourth allocation to Bakersfield has never been utilized! since its 
assignment and now lies fallow, a construction permit therefor) having 
been surrendered despite the imminence of the Report and Order herein 
looking to deintermixture; can test the experience of television broadcasting 
in other markets to ascertain whether the number of stations in deintermixed 
communities, and in the smaller cities in the market, has multiplied in the 
absence or deletion of VHF facilities; and can examine into the! prospects 
which exist in Bakersfield and in other communities in the KERO-TV serv- 
ice area for additional stations if Channel 10 is deleted. 
(£) The comparative advantages and disadvantages of UHF and VHF 
operation. The proposed selective deintermixture of Bakersfield suggests 
a paradox: if UHF operation is in fact inferior to VHF Gpebaiant, then the 
Commission's action in granting a preference to UHF operation at Bakers- 
field cannot be justifiable under the statutory criterion of the public interest, 
convenience, and necessity; on the other hand, if UHF in fact can provide as 
satisfactory and adequate a broadcast service as VHF, then what is called 
“the demonstrated preference of advertisers and program sources for VHF 
outlets in VHF -UHF areas" must be attributed to an illogical and peculiar 
prejudice of businessmen whose other business judgments are generally 
ascribed to a dispassionate and objective appraisal of the pertinent facts 
without regard to personal predilections. The basic facts which enter into 
this judgment properly are matters to be ascertained only from a hearing 


record. 


| 
(g) The practicality and availability of additional VHF assignments, 


if all television outlets in Bakersfield should be in the same television band. 
An evidentiary hearing would determine, for example, whether Channel 8 

1909 can be used at Bakersfield to provide an effective service or a com- 
petitively comparable service with-Channel 10 and 12 outlets, which has 
been challenged (in this eouection: it is to be noted that an engineering state- 
ment heretofore submitted by Bakersfield.Broadcasting Company demonstrated 
that Channel 8 could be assigned in full compliance with all pertinent i 
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requirements of the Commission's Rules and Regulations), and whether 
adjudicatory proceedings would be required to determine to whom Chan- 
nels 8 and 12 would be assigned, as has been suggested (in this regard, it 
is to be noted that Bakersfield Broadcasting Company heretofore has filed 


separate pleadings in which it was indicated that either Channel 8 or Chan- 


nel 12 would be acceptable to the licensee). Since the addition of Channels 


8 and 12 is a proposed alternative solution for exploration at the show cause 
hearing, Channel 12 should not of course be assigned to Santa Maria, as 
would be accomplished by the Report and Order herein, until the final dis- 
position of the show ‘cause proceeding in Docket No. 13609. 

28. The list df subjects in the preceding paragraph is intended to be 
illustrative, not exhaustive. They are set forth not in argument on the 
merits with respect to the conclusions reached in the Report and Order 
herein, but to suggest several of the many factors which must be determined 
on an evidentiary record before an informed and proper ultimate decision on 
the premises can be made whether to delete Channel 10 from Bakersfield. 
Marietta's "Motion to Vacate Order, or to Delete Issue and Enlarge, Modify, 
and Clarify Substitute Issues" in Docket No. 13609 enumerates various con- 
siderations which enter into the ultimate determination whether the proposed 
modification of Station KERO-TV's license would serve the public interest, 
convenience, and necessity. A proper conclusion on these considerations 
and the ultimate "factual question," it is submitted, can be reached only in 
“the crucible of an evidentiary hearing." 

1910 WHEREFORE, THE PREMISES CONSIDERED, Marietta Broadcasting, 
Inc., respectfully petitions the Commission to reconsider its Report and 
Order herein, and to withdraw, vacate, suspend, defér, and condition any 
final action in this rule making proceeding ‘until the final disposition of the 


adjudicatory proceeding in Docket No. 13609. 
Respectfully submitted, 
MARIETTA BROADCASTING, INC. 
By /s/-Vincent B. Welch 

Vincent B. Welch 
WELCH, MOTT & MORGAN 


April 26, 1961 Its Attorneys 
: ee) * * 


Communications Building 
710 Fourteenth Street, N.W. 
Washington 5, D. ©. 


Before the B 
FEDERAL COMMUNICATIONS COMMISSION FCC 61-843 
Washington 25, D. C. bs 


In the Matter of 


Modification of license of 
MARIETTA BROADCASTING, INC. , DOCKET NO.: 13609 
KERO-TV, Channel 10 . 
Bakersfield, California 


MEMORANDUM ‘OPINION.AND ORDER 


By the Commissioner: Commissioner Hyde dissenting; Commissioners 
Craven ani Cross dissenting and issuing statements. 
1. The Commission has before it for consideration a motion filed on 
April 17, 1961, by Marietta Broadcasting, Inc., licensee of Station KERO-TV, 
Channel 10, Bakersfield, California. .Marietta urges the Commission (a) to 
vacate its Order released March 27, 1961 (FCC 61-392) designating the above- 
captioned matter for hearing, or (b) to delete the issue specified therein and 
enlarge, modify and clarify substitute issues. Thse requests are opposed by 
the Broadcast Bureau. For the reasons hereinafter stated, Marietta's mo- 
tion must be denied. 
2. The Commission has long been concerned with the advisability of 
deintermixture of television channel assignments where such action “would 
be consistent with the jective of improving the opportunities for effective 
competition among a greater number of stations. '' Report and Order in 
Docket No. 11532, released June 26,1956 (FCC 56-587), 13 Pike & Fisher 
R.R. 1571, 1581-2. Deintermixture of the San Joaquin Valley, jin which 


Bakersfield is located, has been the subject of rule-making pro¢eedings for 
1 


several years. Ina Report and Order in Docket No. 11759, released 

March 25, 1960 (FCC 60-279), 19 R.R. 1581, the Commission found that the 
| 

public interest, and its objectives stated in Docket No. 11532, would be 
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served by deintermixture of Fresno, California, also inthe San Joaquin 
Valley, and ordered that Channel 12 should be deleted from Fresno as a 
commercial television assignment. The licensee of Channel 12 has con- 
sented to modification of its license. The instant proceeding was insti- 
tuted on June 23, 1960 by an Order to Show Cause issued to Marietta 
(Docket No. 13609, FCC 60-732) in conjunction with a Notice of Proposed 
Rule Making looking toward deletion of Channel 10 as a commercial tele- 
vision assignment in Bakersfield (Docket No. 13608, FCC 60-731). A Re- 
port and Order in Docket No. 13608, released March 27, 1961 (FCC 
61-391), 21 R.R. 1549, contemplates deintermixture of Bakersfield as 
proposed. Thus, ati the expiration of Marietta's license term (Decem- 
ber 1, 1962), or when Marietta ceases operation on Channel 10, which- 
ever is earlier, Channel 10 will be deleted from the Table of Assignments 
for Bakersfield. Accordingly, the instant show-cause proceeding has only 
one issue for determination - "whether the public interest, convenience 
and necessity would be promoted by the modification of the license issued 
to Marietta Broadcasting, Inc. for Television Broadcast Station KERO-TV, 
Bakersfield, California, to specify operation on Channel 23 instead of 
Channel 10, effective on the earliest practicable date prior to the expira- 
tion o& the term of such license on December 1, 1962, and for the remainder 
of such term." 

3. Marietta contends that the hearing issue is illegally limited in 
scope in that it purports to question only when, nc whether Marietta's 
license should be modified. This is an inaccurate interpretation of the 
issue. Marietta has a license to operate on Channel 10 until December 1; 
1962, ami the issue clearly contemplates consideration of whether such 
license should be modified. The substance of Marietta's argument goes 
not to modification of its license, which is the only matter relevant to the 


instant proceeding, but to the finality of the Commission's determination 


in the completed rule-making proceeding that Bakersfield should become an 


all -UHF commercial television market. While this argument is patently 
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irrelevant, petitioner's strong reliance on it warrants some consideration 
of the matter. 
4. Marietta contends that the conclusion in Docket No. 13609 that 
Bakersfield should be deintermixed effective at the end of Marietta's 
license term is contrary to the Communications Act, the Administrative 
Procedure Act, several court decisions, and prior actions and statements 
of the Commission in this and other similar proceedings. It claims that 
the scheme of the Communications Act implies that the right of aj/broad- 
caster to operate on an assigned frequency continues without regard to the 
duration of its license term and that its frequency cannot be changed — 
ever — without according the broadcaster a full, evidentiary hearing in the 
format of an adjudicatory proceeding. This principle holds, according to 
Marietta, even though the Commission has determined, ina public rule- 
making proceeding, that changes in its allocation plan are in order. We 


turn to Marietta's citations of authority. 


5. Section 316 of the Communications Act governs modification of 


° | 
licenses: 


(a) Any station license or construction permit may 
be modified by the Commission either for a limited time or 
for the duration of the term thereof, if in the judgment of the 
Commission such action will promote the public interest, ¢on- 
venience, and necessity, or the provisions of this Act or of any 
treaty ratified by the United States will be more fully complied 
with. No such order of modification shall become final until 
the holder of the license or permit shall have been notified|in 
writing of the proposed action and the grounds and reasons 
therefor, and shall have been given reasonable opportunity, in 
no event less than thirty days, to show cause by -public hearing 
if requested, why such order of modification should not issue: 
Provided, That where safety of life or property is involved, the 


Commission may by order provide for a shorter period of notice. " 


180 


ib) In any case where a hearing is conducted pur- 

suant to the provisions of this section, both the burden of 

proceeding with the introduction of evidence and the burden 

of proof shall be upon the Commission. " 
Although Section 316 specifically applies to modification of licenses "for 
the duration af the term thereof, '' Marietta argues that the Commission's 
authority to change,’ by rule-making, the frequency on which a licensee 
operates is governed instead by Section 303(f) of the Communications Act 
which includes no reference to the license term: 

"[ The Commission shall] make such regulations 

not inconsistent with law as it may deem necessary to prevent 

interference between stations and to carry out the provisions 

of this Act: Provided, however, that changes in the frequencies, 

authorized power, or in the times of operation of any station, 

shall not be made without the consent of the station licensee 

unless, after'a public hearing, the Commission shall determine 

that such changes will promote public convenience or interest 

or will serve public necessity, or the provisions of this Act will 

be more fully complied with." 
Reference to other provisions of this Act and to the legislative history of 
Section 303(f) shows the weaknesses of this argument. Section 301 of the 
Act explicitly states that no broadcast license "shall be construed to 
create any right, beyond the terms, conditions and periods of the license. "' 
Section 304 requires of an applicant for a license "a waiver of any claim 
to the use of any particular frequency." Section 307(d) provides that ''no 
license for the operation of a broadcasting station shall be for a longer 
term than three years, ' and Section 309(h) provides that ''the station 
license shall not vest in the licensee any right to operate the station nor 
any right in the use of the frequencies designated in the license beyond the 
term thereof. '"' Section 303(f) derives from Section 4(f) of the Radio Act 


of 1927, which was designed "to prevent arbitrary changes in... wave 


AA 
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” 


lengths and ‘power of a given station, within the license period. .. 


Hearings before the House Committee on the Merchant Marine and 
Fisheries, 69th Cong., lst Session, on H.R. 5589, p.22. Therefore it 
is clear that the protection Section 303(f) confers on a licensee with 
respect to its assigned frequency is not to be construed as conveying 
rights inconsistent with the clear and unambiguous terms of Section 309(h). 
With respect to the proposed modification of Marietta's license during its 
present term, Marietta is being accorded full rights to a espana in the 
instant proceeding, as required by Sections 303(f) and 316, and bs discussed 
in FCC v. NBC (KOA), 319 U. S. 239 (1943). 
2269 6. Despite the clear and unambiguous terms of the statute, Marietta 
cites several court decisions which it claims establish a property right in 
the license which cannot be withdrawn without according to the licensee an 
adjudicatory hearing. All of the cases cited (except two which will be dis- 
cussed) involved modification of licenses during their current terms. See 
e.g-, NBC v. FCC, 132 F. 2d 545, 549-50 (1942), affirmed sub nom. 
FCC v. NBC (KOA), 319 U.S. 239 (1943). Two cases decided by the Court 
of Appeals prior to the enactment of the Communications Act of |1934 are 
said to require hearing before the licensees' frequencies could be changed 
effective at the end of their license terms. Journal Co. v. Federal Radio 
Commission, 46 F.2d 614 (1931); Saltzman v. Stromberg-Carlson Tel. 
Mfg. Co., 46 F.2d 612 (1931). However, those cases involved 90-day 
license terms; no hearing at all was held; and no prior notice was given to 
the licensees involved. Moreover, they must be read in light of subsequent 
judifical discussion of the cases and the question involved. For example, 
in Monocacy Broadcasting Co. v. Prall, 90 F.2d 421, 424 (1937), the Court 
of Appeals referred to the Saltzman case as involving change "during a li- 
cense period.'"' The Supreme Court has cautioned that "those who operated 
broadcasting stations had no right superior to the exercise of [ the Commis - 
sion's]. power of regulation. They necessarily made their investments and 


their contracts subject to this paramount authority." Federal Radio 
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Commission v. Nelson Bros. Co., 289 U.S. 266, 282 (1933). 2/ The 


Court of Appeals, dealing both with the Radio Act of 1927 and the Com- 
munications Act of 1934, adheres to this view. City of New York v. 
Federal Radio Commission, 36 F.2d 115, 116 (1929), certiorari denied, 
281 U.S. 729 (1930); L.B. Wilson, Inc. v. FCC, 170 F.2d 793, 798 n.5 
(1948). The foregoing authorities and a reading of the Act as a whole 
make clear that Journal Co. and Saltzman have been limited to their un- 
usual factual situations, and that Marietta's argument that "in the statu-_ 
tory scheme. . . a station is licensed to provide a continuing broadcast 
service, subject only to the requirement on the licensee that he give a 
periodic accounting of his stewardship when each license term expires" 
must be rejected. 

7. Furthermore, Marietta's argument than an adjudicatory pro- 
ceeding must be held before any future license issued to it may be modi- 
fied ignores completely the authority of the Commission to allocate 
channels to communities by rule-making proceedings in which, of course, 
any licensee whose future interest may be affected is entitled to partici- 
pate, as did Marietta in Docket No, 13608. Peoples Broadcasting Co. v. 
United States, 209 F.2d 286 (1953); Logansport Broadcasting Corp. v- 
United States, 210 F.2d 24 (1954); Coastal Bend Television Co. v. United 
States, 234 F.2d 686 (1956); and Van Curler Broadcasting Corp. v. 
United States, 236 F.2d 727 (1956); certiorari denied, 352 U.S. 935 
(1956). While it is true that deintermixture proceedings may involve 
conflicting private interests, Sangamon Valley Television Corp. v. 
United States, 269 F.2d 221 (1959), it is abundantly clear that rule- 
making is an appropriate course for this type of action, since it is basic- 


ally allocation and licensing. Administrative Procedure Act, Sec. 2. 


if Tt should be noted that although the licenses involved in Nelson Bros. 
were expressly subject to the action taken, the Court spoke in general 
terms on this point. 


183 


60 Stat. 237 (1946), 5 U.S.C., Sec. 1001 (1958); WIRL Television Com- 
pany v. United States, 253 F.2d 863, 866 (1958), judgment vacated on 
other grounds, 358 U. S. 51 (1958); Mackey v. United States, 255 F.2d 
898 (1958); Springfield Television Broadcasting Corp. v. FCC,259 F.2d 
170 (1958), certiorari denied, 358 U. S. 930 (1959); and Owensboro on 
the Air v. United States, 262 F.2d 702 (1958), certiorari denied, 360 
U. S. 911 (1959). 
8. Marietta contends that the Commission itself, in this and simi- 
lar proceedings, S has ruled that change of assigned frequency can only 
be accomplished (without the licensee's consent) after an evidentiary 
hearing, the term of the license notwithstanding. It is true that the Com- 
mission has here adopted a new procedural approach to effectuation at 
a practicable date of determinations validly reached in a deintermixture 
rule-making proceeding, although such approach has consistently been 
employed in analogous proceedings governed by Sections 303 and! 316 of 
the Communications Act. = While in earlier deintermixture proceedings 
no "effective date'' was adopted in the various rule-making proceedings, 
we are convinced that this procedure more effectively guarantees that 
the public interest determined to exist will be served in the foreseeable 
future than did the Evansville procedure, for example. At the same time, 
the Commission is scrupulously according to Marietta that due process of 
law to which it is entitled on the question of modification of its existing 
license. Marietta's interest in operation on Channel 10 beyond the term 
of its license has been treated in the rule-making proceeding, Docket 
No. 13608. The questions raised therein have been resolved, and collat- 


eral attack on the Report and Order in the rule-making proceeding, 


especially by a party who fully participated therein, cannot be permitted! 


2/ Marietta points to various statements in the Evansville and Fresno 
deintermixture cases, Docket Nos. 11757 and 11759, respectively. 

3/ See, e.g., Reports and Orders reallocating frequency bands in var- 
ious other radio services, 17 RR 1505 (1958); 17 RR 1553 (1958); 17RR 
1569 (1958); 17 RR 1607 (1958); 17 RR 1665 (1958). 
4/ Direct attack, of course, is proper, and Marietta has taken that 


Zourse in its petition for reconsideration of the Report and Order in 
Docket No. 13608, which is now pending. 
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Gerico Investment Co. v. FCC, 255 F. 2d 893 (1958). For this reason, 


Marietta's forty suggested "substitute issues, " which cover‘every con- 
sideration involved in our determination to deintermix Bakersfield, are 
improper and its "motion" to add such issues must be rejected. 

9. Finally, Marietta urges that the Hearing Order must be va- 
cated because it has never been given adequate notice of the matters of 
fact and law to be relied on by the Commission in meeting its burden of 
proceeding with the introduction of evidence and of proof, This contention 
is based on the provisions of Section 5(a) of the Administrative Procedure 
Act, which requires, in pertinent part, that "persons entitled to notice 
of an agency hearing shall be timely informed of. . . the matters of fact 
and law asserted.'' In the Show Cause Order served upon Marietta at 
the outset of the rule-making proceeding, Marietta was advised of the 
facts which, prima facie, would support a conclusion that Bakersfield 

2271 should be deintermixed. It filed a response to said Order, arguing 

only against ultimate deletion of Channel 10 as a commercial television 
assignment in Bakersfield, although the Order looked toward modification of 
Marietta's license.’ The hearing Order makes clear that a limited ques- 
tion — whether Marietta's current license should be modified — is involved 
herein, and Marietta's instant motion demonstrates throughout that it is 
aware of what is entailed in this proceeding. It is our view, therefore, that 
the issue designated in the hearing Order sufficiently advised Marietta that 
the Commission will attempt to demonstrate that the public interest, con- 
venience and necessity would be served by prompt effectuation of its deter- 
mination that all commercial television stations in Bakersfield should oper- 
ate in the UHF band. 

10. We have examined other arguments submitted by Marietta and 
find them to be cumulative of arguments already discussed herein and found 


to be without merit. 
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ACCORDINGLY, IT IS ORDERED, This 6th day of July, 1961, 
That the motion to vacate Order, etc., filed on April 17, 1961, by 


Marietta Broadcasting, Inc., IS DENIED, 


FEDERAL COMMUNICATIONS COMMISSION* 


Ben F, Waple 
Acting Secretary 


Released: July 11, 1961 


* DISSENTING STATEMENT OF COMMISSIONER CRAVEN 


I think that the licensee is entitled to the due process it is seeking. 


*DISSENTING STATEMENT OF COMMISSIONER CROSS 


"J would grant Marietta's motion for the reasons set forth in my 


dissenting statement appended to the Commission's March 27, 1961, 
Order (FCC 61-392, Mimeo #1865) which initiated this proceeding and 


for the additional cogent reasons advanced by the movant. "' 
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Before the B 
FEDERAL COMMUNICATIONS COMMISSION FCC 61-1118 
Washington 25, D. C. 9555 


In the Matter of 


Amendment of Section 3. 606, 

Table of Assignments, TV Broadcast Stations 

(Bakersfield, Delano, Lompoc-Santa Maria, Docket No. 13608 
San Luis Obispo, Santa Barbara, and Santa 

Maria, California). 


MEMORANDUM OPINION AND ORDER 


By The Commission: Commissioner Cross dissenting and 
issuing a statement. 


1. Reconsideration of the Commission's Report and Order (FCC 61-391) 
adopted March 22 and released March 27, 1961, in the above captioned pro- 


ceeding is sought in petitions before us, filed April 26, 1961, by Marietta 


Broadcasting, Inc., the licensee of Station KERO-TV on Channel 10 at 
Bakersfield, California, and by the San Joaquin Valley Community Television 
Association, Inc. (SJVCTA), a non-profit California corporation formed to 
promote educational television and to activate educational television assign- 
ments in the San Joaquin Valley of California. An opposition to the Marietta 
petition was filed by Kern County Broadcasting Co., licensee of Station 
KLYD-TV on Channel 17 at Bakersfield, and an opposition to the SJVCTA 
petition was filed by Arenze Broadcasters, which operates a standard broad- 
cast station (KCOY) at Santa Maria, California. SJVCTA filed a reply to the 
Arenze opposition, 

2. The parties now seeking and opposing reconsideration of our 
March 22nd Report and Order participated in the rule making proceeding held 
herein to consider whether Bakersfield, California, should be deintermixed 
to all-UHF commercial television assignments by the deletion of Channel 10 


from that city, and also to consider alternative proposals for the disposition 
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of Channel 10 if deleted from commercial use at Bakersfield and for the 
disposition of Channel 12, which became available for reassignment when 


the Commission deleted it from Fresno, California, to make that| city 
all-UHF. tf 


2273 3. In our prior decision, reconsideration of which is sought here, 


the Commission determined, after consideration of the proposals upon 
which comments had been invited and other altermative proposals|advanced 
by parties to the proceeding in light of the record, that the public interest 
would be served by adoption of the all-UHF deintermixture proposal for 
Bakersfield and by the assignment of Channel 12 to Santa Maria. | To imple- 
ment our decision, we ordered that UHF Channel 23 be substituted for 
Channel 10 at Bakersfield, effective either on December 1, 1962, con- 
currently with the expiration of the present license term for Station 
KERO-TV on Channel 10,: or on such earlier date as Station KERO-TV 
should cease operation on Channel 10. We also ordered, effective May 1, 
1961, the assignment of UHF Channel 51 to Bakersfield by substituting 
Channel 45 for the unused Channel 37 assignment at Delano, California; 
the reservation of UHF Channel 39 at Bakersfield for noncommercial 
educational use; and the assignment of Channel 12 to Santa Maria, Califor- 
nia. Alternative proposals to maintain the status quo of intermixed 
VHF-UHF commercial assignments at Bakersfield or to add additional VHF 
channels at Bakersfield were rejected. Proposals to reserve Channel 12 
in the Fresno or Visalia area and Channel 10 at Bakersfield for education or 
to reassign either or both channels to Santa Barbara, Santa Mariia-Lompoc 
or San Luis Obispo were also denied. 
4, Simultaneously with the adoption of our March 22, 1961, decision, 
we ordered, pursuant to Sections 303(f) and 316 of the Communications Act, 
than an expedited adjudicatory hearing be held in Docket No. 13609 to 
determine whether the public interest would be served by the modification 
of Marietta's license for Station KERO-TV to specify operation jon Channel 23 
1/ Channel 12 was deleted from Fresno, California, effective August 12, 


1960, by our action in Report and Order, adopted July 7 and released July 8, 
1960, in Docket No. 11759 (FCC 60-814). 


188 


instead of Channel 10 at the earliest practicable date prior to the expira- 


2 
tion date of the license, December 1, 1962, 2/ That proceeding is now in 


progress. The hearing was ordered in light of Marietta's response to the 
order we issued on June 27, 1960 in Docket No. 13609 with the institution 
of this rule making proceeding directing Marietta to show cause why its 
license should not be modified to specify operatian on a UHF channel in- 
stead of Channel 10 if we decided to make Bakersfield an all-UHF tele- 
vision area. Marietta's response notified that it opposed the all-UHF 
deintermixture propdsal under consideration for Bakersfield and the 
proposed modification of its license from VHF to UHF operation; that it 
would not consent to such modification of its license on the basis of any 
decision reached in this rule making proceeding; and that it requested an 
evidentiary hearing pursuant to Sections 303(f) and 316 of the Act to de- 
termine whether its license should be modified. 

2274 Marietta's Petition for Reconsideration 

5. By its subject petition, Marietta requests that we reconsider our 
final decision herein and withdraw, vacate, suspend, defer, and condition 
any final action in the instant rule making proceeding upon the final dis- 
position of the adjudicatory proceeding on the modification of its license in 
Docket No. 13609. We find nothing in petitioner's allegations, however, 
which warrants the requested reconsideration and action, and its petition 
is denied. 

6. The thrust of Marietta's petition is that we exceeded our rule 
making authority and violated its statutory and constitutional hearing 
rights as a licensee in deciding to deintermix Bakersfield on the basis of 
the record in this rule making proceeding and in taking final action to ef- 
fectuate deintermixture, without its consent, at the end of its current 


license period for operation on Channel 10. It takes the position that, 


2/ Order, adopted March 22nd and released March 27, 1961, in Docket 
No. 13609 (FCC 61-392). 
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without regard to the date when its present license for operation on 
Channel 10 expires, it is entitled under Sections 303(f), 307, and 316 of 
the Communications Act, as well as various provisions of the Adzhinis- 
trative Procedure Act and the Due Process Clause of the Constitution of 
the United States, to have the factual question of whether the public in- 
terest would be served by deintermixing Bakersfield to all-UHF assign- 
ments determined finally on the basis of an evidentiary record in|a full 
adjudicatory proceeding conducted in accordance with Sections 303(£) and 
316 of the Act before its operating frequency can be changed or deleted to 
effectuate deintermixture of Bakersfield without its consent. 
7. The arguments and supporting authority for its position are 
essentially the same and a reiteration of those which it advanced jin sup- 
port of the same position in its "Motion to Vacate Order, or to Delete 
Issue and Enlarge, Modify, and Clarify Substitute Issues", filed jon 
April 17, 1961, in Docket No. 13609. We have already considered and 


| 
fully disposed of them in acting on that motion. Bs Having rejected sub- 


stantially the same arguments in Docket 13609, we need not repeat 
herein our reasons for finding them to be unsound. It is sufficient to 
note here that they do not establish the validity of Marietta's position or 
demonstrate that a full evidentiary hearing in the format of an adjudica- 
tory proceeding is legally required to decide the basic Bakersfield de- 
intermixture question. We are satisfied that this policy question was 
legally and otherwise appropriate for resolution in a rule making pro- 
ceeding such as this, conducted in full conformity with all statutory 
requirements, and that we neither exceeded our rule making authority 
nor violated any hearing rights to which Marietta, as a licensee, is en- 
titled by law in taking final action to implement our decision in|this 
proceeding by deleting Channel 10 at Bakersfield as of expiration of 
Marietta's license on December 1, 1962. Marietta's right to a hearing 


on the question of modification of its license during the term thereof are 


37 Memorandum Opinion and Order, adopted July 6, 1961, and re- 
leased July 11, 1961, in Docket No. 13609 (FCC 61-843). 
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protected by the hearing afforded to it in Docket No. 13609. 

2275 8. Since the Marietta petition presents no argument on the merits 
of the conclusions which entered into our decision to deintermix Bakers- 
field to all-UHF assignments, and these are detailedtherein, only one 
additional matter in the Marietta petition needs brief discussion. Marietta 
listed in its petition a number of factors "not in argument on the merits 
with respect to the conclusions reached" by us in this rule making proceed- 
ing but to suggest. several of the many factors upon which, it asserts, a 
proper conclusion and the ultimate factual question of whether to deinter- 


mix Bakersfield can be reached only in "the crucible of an evidentiary 


4 
hearing". a! It is apparent from its petition and the span of the factors it 


mentions that Marietta believes that the probative value of essentially 
every factor and circumstance involved in deciding the Bakersfield deinter- 
mixture question in this rule making proceeding can be properly determined 
only in an evidentiary proceeding. We disagree. 

9. The determination reached and the action taken by the Commission 
in the exercise of its judgment with respect to television allocations at 
Bakersfield in this proceeding was preceded by a long and thorough analysis 
of the television situation in that area in the light of the record. Marietta 
and all interested parties had a full and fair opportunity to submit comments 
and data herein on all the factors bearing on the particular television needs 
and circumstances obtaining in the Bakersfield area. We gave full and pains- 
taking consideration'to all the comments submitted. We are persuaded, 
moreover, after thorough reconsideration of the record and our decision of 
March 22, 1961, in the light of points raised in Marietta's subject petition 
that we properly weighed and correctly decided upon all factors and con- 


tentions of decisional importance. Further, it has not been shown that the 


47 Among the factors which Marietta claims needs to be considered on an 
evidentiary record is the validity of American Research Bureau, Inc., and 
A.C. Nielsen Co. surveys on UHF and VHF coverage and UHF conversion, 
which we relied on to some extent for indicative estimates in our decision. 
Parties to the proceeding placed reliance on these surveys in their comments. 
Marietta itself relied upon Nielsen surveys and Television Magazine studies 
(which are based upon Nielsen and ARB surveys) for UHF conversion esti- 


mates. The estimates furnished by these surveys are also generally used by 
the television industry as well. 
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reweighing on an evidentiary record of the question of whether Bakers- 
field should be deintermixed would serve any useftil purpose. On the 
contrary, it is our considered judgment that such a proceeding would 
disserve the public interest by needlessly postponing deintermixture of 
Bakersfield to all UHF assignments. 


2276 San Joaquin Valley Community Television Association (SIV CTA) 
Petition for Reconsideration 


10. SJVCTA seeks reconsideration and reversal of our prior deci- 
sion only insofar as it concludes that the public interest can best be served 
by using UHF channels to meet educational needs for television service in 
the San Joaquin Valley and rejects the proposal of it and others for retain- 
ing the VHF channels deleted from commercial use at Fresno (Channel 12) 
and Bakersfield (Channel 10) in those cities or areas for noncommercial 
educational use. We have carefully examined this petition. It contains 
no matters of substance which were not before us and considered in reach- 
ing our decision on these VHF educational proposals or which would war- 
rant a grant of SJVCTA's request. 

11. . Essentially SJVCTA's petition consists of a restatement of the 


position it took in the rule making proceeding as to the advantages of 
| 


using VHF instead of UHF channels to carry out its stated plans for es- 
tablishing educational outlets in the Fresno and Bakersfield areas. In 
support of its position SJVCTA charges that we erred in failingjto consider 
and give decisional weight to the adverse, short-range effects of using UHF 
channels for education upon the initial growth and establishment of educa- 
tional service in the Valley in the immediate future, and in considering the 
drawbacks of UHF as compared to VHF educational reservations at Fresno 
and Bakersfield in terms only of their long-range or ultimate significance, 
with which it does not take issue at this time. | 
12, There is no valid basis for this allegation of error. | All of the 
asserted shortcomings of UHF as compared to VHF which SIVCTA claims 
herein will operate to inhibit the early growth and development of educa- 


tional television in the Valley -— such as the. greater costs for installation, 
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operation and reception, conversion problems and technical considera- 
tions — were among those before us in the proceeding and carefully and 
extensively weighed, not only as to their probable long-range significance 
but also as to their more immediate impact during the threshold period of 
educational growth and development in the Valley. We determined that none 
of them posed a significant deterrent to the establishment of a dependable 
and satisfactory UHF educational television service capable of meeting the 
varied needs and demands of the entire area. 

13. We made all commercial assignments in the Valley wholly UHF 
by our decisions and actions jn this and the Fresno rule making proceeding 
and determined that UHF is feasible and satisfactory for meeting the recog- 
nized educational television needs of the Valley also. We were therefore of 
the view that any advantages of VHF over UHF for educational stations in 
the Valley were not lof such significance as to warrant the conclusion that 
the overall public interest would be better served by retaining the VHF 
channels deleted from Bakersfield and Fresno for educational use in the 
Valley than by freeing them for possible commercial or educational assign- 
ments in VHF areas. 

2277 14, We adhere to this view. No evidence has been submitted by 
SJVCTA which persuades us that there are any advantages to using VHF 
channels for education in the Valley at this time which would warrant such 
assignments in this now predominantly and soon to be completely all-UHF 
area. The San Joaquin Valley is on the whole exceptionally well suited to 
UHF transmission and reception, and UHF service is widely established. 
We are confident, particularly now that the Fresno area is entirely all- 
UHF as to assignments and service and deintermixture of Bakersfield has 


been decided upon, that there are no reasons of practical significance why 


UHF channels cannot be satisfactorily used to serve present and expanding 


w 
needs for educational television service in the Valley. 


15. Although the considerations which have led us to reject the VHF 
education proposals both here and in our prior decision do not rest on the 


comparative merit's of other proposals for use of Channels 10 and 12, 
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SIVCTA has argued that utilization of these channels elsewhere than in the 
Valley for education would not better serve the public interest. ) We find 
this argument without merit. Our-assignm ent of Channel 12 to Santa Maria 
comports with the same basic public interest consideration which governs 
our decision to keep the San Joaquin Valley wholly all-UHF for education, 
for Santa Maria is in a dominantly all-VHF area where an additional VHF 
assignment offers the only practical opportunity for Santa Maria to have a 
first local service and for this area to have a third effective competitive 
commercial service. SJVCTA's arguments questioning the need and techni- 
cal feasibility of using Channel 12 at Santa Maria area are not persuasive. 
They were also advanced in the rule making proceeding in great detail and 
taken into account. No basis exists, in our opinion, for departing from our 


2278 judgment that Channel 12 at Santa Maria can be effectively used to 


provide a needed service to this ee While we did not find|any of the 


proposals before us in this proceeding for the utilization of Channel 10 
sufficiently meritorious to adopt and decided, accordingly, to give further 
study to where the channel can best be utilized, this also was for the pur- 
pose of serving our allocation objective of making sure that the| scarce VHF 
channels are put to the most effective use possible. There are) numerous 
possibilities for use of Channel 10 in VHF areas and communities where 
only VHF channel assignments can meet the unsatisfied needs for tele- 
vision service at this time. We therefore cannot accept SJVCTA's view 
that the public interest would be better served by utilizing the channel for 


education in an established UHF area such as the San Joaquin Valley. 


5/ Four applications have been filed for Channel 12 at Santa Maria. One 

was filed by M & M Telecasters, a partnership, composed of L. E. Manseau 
and Daniel E. Molina on June 20, 1961 (BPCT-2891). Another)was filed by 

a group (Mili Acquisapace, James H. Ranger, Burns Rick,. Marion A. Smith 
and Ed J. Zuchelli), d/b as Central Coast Television on July 19, 1961 (BPCT- 
2903). On July 25, 1961, Thomas B. Friedman, tr/as Elson Electronics 
Company, also filed an application for use of Channel 12 at Santa Maria 
(BPCT-2904). Santa Maria Telecasting Corporation filed an application 

for Channel 12 on September 5, 1961 (BPCT-2919). 
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16. In view of the foregoing, IT IS ORDERED, That the aforesaid 
petitions for reconsideration of Marietta Broadcasting, Inc., and the San 
Joaquin Valley Community Television Association, Inc., ARE DENIED. 

FEDERAL COMMUNICATIONS COMMISSION * 


Ben F. Waple 
Acting Secretary 


Adopted: September 13, 1961 
Released: September 18, 1961 


*See attached Dissenting Statement of Commissioner Cross. 


2279 DISSENTING STATEMENT OF COMMISSIONER CROSS 


I dissent from that part of this Memorandum Opinion and Order which 
denies Marietta Broadcasting, Inc. 's petition for reconsideration. My 
reasons are enunciated in my dissents to the Report and Order (FCC 61- 
391) in the subject docket (deintermixing Bakersfield to make it an all- 
UHF city), and to the Order (FCC 61-392) for a hearing (looking toward 
the modification of Marietta's license for Station KERO-TV from VHF 
Channel 10 to UHF Channel 23) in Docket No. 13609, both adopted on 
March 22, 1961 and released on March 27, 1961. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


[Caption Omitted] 
* * * % * 
PREHEARING STIPULATION 
The Federal Communications Commission issued an order ina rule 

making proceeding amending its table of television channel assignments to 
substitute UHF Channel 23 for VHF Channel 10 in Bakersfield, California, 
effective on December 1, 1962 (the expiration date set forth in appellant - 
petitioner's current license for Channel 10). Relying on this order, the 
Commission also instituted an adjudicatory proceeding in which appellant - 


petitioner has been required to show cause why its license should not be 
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modified to specify Channel 23 instead of Channel 10 prior to December l, 
1962, The Commission ruled that the question of the ultimate disposition 
of Channel 10 was conclusively determined in the rule making proceeding 
and has declined to enlarge the issues in the adjudicatory puoceddinig or 
otherwise to afford appellant -petitioner an adjudicatory hearing jon the 
question whether Channel 23 should be substituted for Channel 10 in Bakers- 
field. 

I. Counsel for all parties stipulate and agree that: 

The questions presented by this appeal are: 

1. Whether the Commission erred in deleting Channel [10 from 
Bakersfield, effective December 1, 1962 (the expiration date set forth in 
appellant -petitioner's current license), and purporting to prevent appellant - 
petitioner from continuing to operate on that channel thereafter,| by taking 
such actions in a rule making proceeding and by refusing to afford appellant - 
petitioner an adjudicatory hearing on the question whether such actions shall 
be taken. 

2. Whether, assuming the Commission could have acted by rule- 
making if a matter of more general nature or scope were involved, it com- 
mitted error in the actions and refusal referred to above because this pro- 
ceeding was not general in nature or scope, but rather changed the channel 
assignment of a particular station in a particular community, and because 
the Commission resolved conflicting claims and controverted issues of fact 
in rule making rather than in an adjudicatory hearing. | 

3. Whether, if such actions and refusal are authorized by statute, 
such statute, as applied, violates the due process clause of the Fifth Amend- 
ment to the Federal Constitution. 


4, Whether the Commission stated in a formal opinion the procedural 


rights to be afforded appellant-petitioner in the proceedings below; if so, 
| 


: $2 ‘ | 
whether it subsequently reversed its position; and, if so, whethler such re- 
| 


versal was arbitrary, capricious, or an abuse of discretion, 
5. Whether the Commission abused its discretion or acted arbitrarily 
or capriciously or otherwise unlawfully in refusing to defer its rule making 
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proceeding in order 'to afford appellant -petitioner an opportunity to make 
and submit to the Commission comparative studies of VHF and UHF op- 
eration in Bakersfield under actual and comparable operating conditions. 

6. Whether the Commission's action in "deintermixing" Bakers- 
field is consistent with Commission policy and, if not, whether such action 
is arbitrary or capricious or otherwise unlawful. 

7. Whether (a) the Commission erred in deleting Channel 10 
from Bakersfield without determining that that channel may be used else- 
where, and whether (b) such deletion would otherwise result in an unfair, 
inefficient or unequitable distribution of television service. 

8. Whether the Commission erred in failing to find that deletion 
of Channel 10 from Bakersfield would deprive numerous persons of tele- 
vision service and, hence, would be in violation of Sections 1 and 307(b) 
of the Communications Act of 1934, as amended. 

9. Whether the Commission was required to make an ultimate 
finding, supported by mediate findings, that Channel 10 should be deleted 
from Bakersfield, whether its mediate findings failed to support its ulti- 
mate finding, and, ‘if so, whether its ultimate finding was arbitrary or 
capricious. 

Il. The brief of appellant -petitioner will be served and filed on or 
before March 1, 1962; the briefs of appellee-respondents and of inter- 
venors will be served and filed on or before April 16, 1962; the reply 


brief, if any, of appellant-petitioner will be served and filed on or before 


April 30, 1962; and the joint appendix will be filed on May 7, 1962. 


Ill. Record references in the briefs of the parties may be to the 
pages of the original record certified to the Court. The pages of the joint 
appendix shall be consecutively numbered and shall, in addition, bear 
appropriate record page numbers so that references to the record material 
printed in the joint appendix may readily be found. 

IV. Only such portions ot the Notices of Appeal, Petitions for Review, 


and of the Notices of Intention to Intervene as shall be designated by any of 
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the parties shall be printed in the joint appendix. 


Respectfully submitted, 


Daniel R. Ohlbaum,- Ernest W. Jennes, 
Assistant General _ Counsel for Marietta Broad- 
Counsel casting, Inc. 

Federal Communications 


ee eerie J. Roger Wollenburg, 


. Counsel for Kern County Broad- 


Richard A. Solomon > casting Co. 


Attorney 


Department of Justice John G. Smith 


Counsel for Shasta Telecasting 
Corp. 


December 19, 1961 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


[Caption Omitted] 
* * * * * * 


Before: Prettyman, Senior Circuit 
Judge. 


PREHEARING ORDER 

Counsel for the parties in the above-entitled cases having submitted 
their stipulation dated December 19, 1961,. pursuant to Rule 38 (k) of this 
court, and the stipulation having been considered, the stipulation is hereby 
approved, and it is 

ORDERED that the stipulation dated December 19, 1961, shall control 
further proceedings in this case unless modified by further order of this 
court and that the stipulation and this order shall be printed ip the joint 


appendix of the parties. 


Dated: December 28, 1961 
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Suasta Tetzcasrive ‘ConPoration, 
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701: Union Trust: Building 
Washington 5, D. C. 
A Attorneys. for Appellant-Petitioner 
~ Of Counsel: 
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701: Union ‘Trust Building 
2Washimgton 5, D- C- 


: a Roce scales amare es rama ete Ca ; 


STATEMENT OF QUESTIONS PRESENTED 


The parties have previously stipulated that the follow- 
ing questions are presented: 


‘‘1, Whether the [Federal Communications] Commis- 
sion erred in deleting Channel 10 from Bakersfield, effec- 
tive December 1, 1962 (the expiration date set forth in 
appellant-petitioner’s current license), and purporting to 
prevent appellant-petitioner from continuing to operate on 
that channel thereafter, by taking such actions in a rule- 
making proceeding and by refusing to afford appellant- 
petitioner an adjudicatory hearing on the question whether 
such actions shall be taken. 


2. Whether, assuming the Commission could have acted 
by rule making if a matter of more general nature or scope 
were involved, it committed error in the actions and refusal 
referred to above because this proceeding was not general 


in nature or scope, but rather changed the channel assign- 
ment of a particular station in a particular community, 
and because the Commission resolved conflicting claims and 
controverted issues of fact in rule making rather than in 
an adjudicatory hearing. 

3. Whether, if such actions and refusal are authorized 
by statute, such statute, as applied, violates the due process 
clause of the Fifth Amendment to the Federal Constitu- 
tion. 

4, Whether the Commission stated in a formal opinion 
the procedural rights to be afforded appellant-petitioner in 
the proceedings below; if so, whether it subsequently re- 
versed its position; and, if so, whether such reversal was 
arbitrary, capricious, or an abuse of discretion. 


5. Whether the Commission abused its discretion or 


acted arbitrarily or capriciously or otherwise unlawfully 
in refusing to defer its rule-making proceeding in order 


to afford appellant-petitioner an opportunity to make and 
submit to the Commission comparative studies of VHF 
and UHF operation in Bakersfield under actual and com- 
parable operating conditions. 


6. Whether the Commission’s action in ‘‘deintermixing”’ 
Bakersfield is consistent with Commission policy and, if 
not, whether such action is arbitrary or capricious or other- 
wise unlawful. 


7. Whether (a) the Commission erred in deleting Chan- 
nel 10 from Bakersfield without determining that that chan- 
nel may be used elsewhere, and whether (b) such deletion 
would otherwise result in an unfair, inefficient or un- 
equitable distribution of television service. 


8. Whether the Commission erred in failing to find that 
deletion of Channel 10 from Bakersfield would deprive 
numerous persons of television service and, hence, would be 
in violation of Sections 1 and 307(b) of the Communica- 
tions Act of 1934, as amended. 


9. Whether the Commission was required to make an 
ultimate finding, supported by mediate findings, that Chan- 
nel 10 should be deleted from Bakersfield, whether its 
mediate findings failed to support its ultimate finding, and, 
if so, whether its ultimate finding was arbitrary or capri- 
cious.’’ 


Jurisdictional Statement 
Statement of the Case 
Statutes Involved 
Statement of Points 
Summary of Argument 


I. The Commission’s Deletion of Channel 10 From Bakers- 
field Was Unlawful Because It Was Ordered Without 
Granting Marietta the Evidentiary Hearing Required 
by the Communications Act 


A. Section 316(a) of the Communications Act Entitled 
Marietta to a Full Evidentiary Hearing on the 
Deletion Issue .........--seeeceeeecce saraislescerwiels 


1. The Commission’s Action Constitutes a Modifica- 
tion of the Marietta License During the Term 
of That License 


2. The Commission’s Action Is Invalid Even on Its 
Assumption That the Modification Will Not Occur 
Within the Stated Term of the Marietta License 


3. The Commission’s Order Deprived Marietta of 
Its Right to an Evidentiary Hearing on a Renewal 
Application for Channel 10 in Violation of Section 
309(e) of the Communications Act 


B. Section 303(f) of the Communications Act Entitled 
Marietta to a Full Evidentiary Hearing on the 
Deletion Issue 


1. The Statutory Language 
2. The Legislative History 
a. Background of Section 4(£) of the Radio Act 
of 1927 3 
b. The 1929 Opinions of the Commission’s General 
Counsel 
c. Saltzman, Courier-Journal and Westinghouse 


Index Continued 


Page 


e. Commission Construction of Section 303(f) ... 33 


f. Congressional Ratification of Commission’s Prior 
Interpretation 35 


C. The Authorities Relied on by the Commission Below 
Do Not Support Its Denial of a Full Evidentiary 
87 


1. Statutory Provisions 37 
2. Allocation-of-Channel Cases 39 


Il. The Particular Circumstances of This Case Required 
the Commission to Grant Marietta a Full Evidentiary 
Hearing 41 
A. The Nature of the Proceeding Required an Evi- 
dentiary Hearing 

B. The Commission Is Bound by Its Prior Statement 
That Marietta Would Receive a Full Evidentiary 
Hearing 

III. Even If Rule Making Were Appropriate in This Type 
of Case, the Commission’s Order Is Invalid Because 
Arbitrary, Capricious and in Violation of Statutory 


A. The Rule-Making Order Was Arbitrary Because It 
Was Not Based on Any Policy, Did Not Establish 
Any Policy and Did Not Delineate Sufficiently the 
Basis of the Order 


. The Commission Failed to Give Adequate Considera- 
tion to Important Factors as Required by Sections 
1 and 307(b) of the Communications Act 


1. Loss of Service 
2. Waste of Channel 
Conclusion 
Appendix 
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IN THE 


United States Court of Appeals 


For tae Disreicr or Cotumsia Crrcuir 
Nos. 16,540, 16,541, 16,684, 16,685 


TRANSCONTINENT TELEVISION CORPORATION, 
Appellant-Petitioner, 
v. 


FeperaL ComMUnNIcATIONS CoMMISSION, 
Appellee-Respondent, 


Unrrep Srates or AMERICA, 
Respondent. 


Suasta TELECASTING ‘CORPORATION, 
Kern County Broapcastine Company, 
Intervenors. 


On Appeals From and Petitions to Review Orders of the 
Federal Communications Commission 


BRIEF FOR APPELLANT-PETITIONER 


JURISDICTIONAL STATEMENT 


These appeals and petitions for review request the Court 
to set aside certain orders of the Federal Communications 
Commission (Commission), which had deleted, without an 
evidentiary hearing, television Channel 10 from Bakers- 
field, effective December 1, 1962. Appellant-petitioner 
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(hereinafter referred to as ‘‘Marietta’’) currently holds a 
license for said Channel 10, the stated term of which expires 
December 1, 1962, and opposed the deletion in the proceed- 
ings before the Commission. 


The appeal in Case No. 16,540 and the petition for re- 
view in Case No. 16,541 were filed in this Court on August 
10, 1961, and seek review of the following orders of the 
Commission: (a) Order of March 27, 1961, in Docket No. 
13609 (R. 2125-26); (b) Memorandum Opinion and Order 
of July 11, 1961, in Docket No. 13609, 21 Pike & Fischer 
RR. 787 (1961) (R. 2266-71), in which the Commission 
reaffirmed the above Order." 


The appeal in Case No. 16,684 and the petition for re- 
view in Case No. 16,685 were filed in this Court on October 
18, 1961, and seek review of the following Commission or- 
ders: (a) Report and Order of March 27, 1961, in Docket 
No. 13608, 21 Pike & Fischer R.R. 1549 (1961) (R. 1825-52) ; 
(b) Memorandum Opinion and Order of September 18, 
1961, in Docket No. 13608, 21 Pike & Fischer R.R. 1574a 
(1961) (R. 2272-79), in which the Commission reaffirmed 
the above Report and Order. 


This Court has jurisdiction over the appeals in Cases 
No. 16,540 and 16,684 under Section 402(b) of the Com- 
munications Act of 1934, 47 U.S.C. § 402(b), and Section 
10 of the Administrative Procedure Act, 5 U.S.C. § 1009. 


This Court has jurisdiction over the petitions in Cases 
No. 16,541 and 16,685 under Sections 2, 3, 4 and 9 of the 
Judicial Review Act of 1950, 5 U.S.C. §§ 1032-34, 1039, 
Section 402(a) of the Communications Act of 1934, 47 
U.S.C. § 402(a), and Section 10 of the Administrative Pro- 
cedure Act. 


1 As originally filed, the Notice of Appeal in Case No. 16,540 and tho 
Petition for Review in Case No. 16,541 also sought review of tho Commission ’s 
Report and Order, Docket No. 13608, released March 27, 1961, 21 Pike & 
Fischer B.R. 1549 (1961) (B. 1825-52). Insofar as they sought review of this 
order, they were dismissed by this Court’s order of December 8, 1961. 
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STATEMENT OF THE CASE 


Marietta operates on television Channel 10, a VHF fre- 
quency, at Bakersfield, California, pursuant to a license 
issued by the Commission.? It has operated on that chan- 
nel since August 1957 under successive licenses. The stated 
term of the current license expires on December 1, 1962. 
Under both the Communications Act of 1934 and the Com- 
mission’s Rules Marietta would ordinarily be entitled to 
file for renewal of its Channel 10 license at least 90 days be- 
fore its expiration date, to receive an evidentiary hearing 
on that renewal application, and to continue to operate on 
Channel 10 under its existing license pending disposition 
of the renewal application. The Commission has not chal- 
lenged or questioned Marietta’s manner of operating its 
station. 


Prior to the proceedings below, in addition to the VHF 
Channel 10, Bakersfield had three UHF channels assigned 
to it, 17, 29 and 39. In general, VHF stations transmit 
over a substantially wider area than do UHF stations. 


On June 27, 1960, the Commission initiated the proceed- 
ings below with the issuance of two documents. In one, 
a Notice of Proposed Rule Making, Docket No. 13608, the 
Commission proposed the deletion of Channel 10 from 
Bakersfield for commercial use, suggested various uses for 
Channel 10 if so deleted, and invited interested parties to 
submit written Comments and Reply Comments on the 
Commission’s proposals. (R. 122-26). In the second docu- 
ment, an Order to Show Cause, Docket No. 13609 (R. 2030- 
31), the Commission referred to its companion rule-making 
proceeding, stated that it appeared desirable to modify 


2 By the Court’s order, dated January 22, 1962, Transcontinent Television 
Corporation was substituted for Marietta Broadcasting, Inc., as the appellant 
and petitioner in these cases. However, since Marietta, formerly the wholly- 
owned subsidiary of Transcontinent and now merged into Transcontinent, par- 
ticipated in the proceedings before the Commission, the appellant-petitioner 
will be referred to as ‘‘Marictta.’’ 
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Marietta’s license, and ordered Marietta to show cause 
why its license, specifying operation on Channel 10 in 
Bakersfield, should not be modified to require operation 
on either of two specified UHF channels. 


This is the general method by which the Commission 
had previously proceeded in these so-called “<deintermix- 
ture’? cases—i.e., making a community all-UHF or all- 
VHF. The show-cause order paves the way for an eviden- 
tiary hearing on whether deletion should be ordered—after 
the Commission has decided tentatively, in the rule-making 
proceeding, that the deletion should take place. See Evans- 
ville Deintermiature Case, 15 Pike & Fischer R.R. 1573, 
1585 (1957), aff’d sub nom. Owensboro On The Air, Ine. v. 
United States, 104 App. D.C. 391, 262 F.2d 702 (1958), cert. 
denied, 360 U.S. 911 (1959). 


On July 19, 1960, in the show-cause docket, Docket No. 
13609, Marietta filed a petition requesting, inter alia, de- 
ferral of the time within which to respond to the show- 
cause order until after termination of the rule-making pro- 
ceeding. (R. 2042-52). Marietta argued that it could not 
be sure what the issues would be in the show-cause 
evidentiary hearing until the rule-making proceeding 
had been terminated. On August 8, 1960, the Com- 
mission denied the Marietta petition on the ground 
that Marietta would be entitled to a full evidentiary 
hearing on all issues involved in the rule-making proceed- 
ing, Docket No. 13608. (R. 2053-57). 


Accordingly, on September 6, 1960, Marietta filed its 
Response to Order to Show Cause. (R. 2068-83). The re- 
sponse denied the allegations in the order, stated that 
Marietta did not consent to the proposed change in fre- 
quency, and requested a full evidentiary hearing on the 
question whether Channel 10 should be deleted from Bakers- 
field. Marietta asserted that such a procedure was re- 
quired by, inter alia, Sections 303(f) and 316(a) of the 
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Communications Act, which require evidentiary hearings 
before license ‘‘modifications’’ or frequency changes can 
be made. 


On September 6 and September 21, 1960, in the rule- 
making proceeding, Marietta filed written Comments and 
Reply Comments, offering reasons why the Commission’s 
proposed deletion of Channel 10 from Bakersfield was not 
in the public interest. (R. 997-1027, 1445-57). Other per- 
sons submitted comments and reply comments, some of 
which favored the deletion. Much of the material sub- 
mitted was not under oath. There was, of course, no evi- 
dentiary hearing, no ‘‘live’’ testimony, no cross-examina- 
tion, and no oral argument.® 


On March 27, 1961, the Commission issued its Report and 
Order in the rule-making proceeding. (R. 1825-52). After 
describing the written pleadings filed in that docket, it 
ordered that Section 3.606 of its Rules, 47 C.F.R. § 3.606, 
be amended by the substitution of Channel 23 for Channel 


10 in Bakersfield. This had the effect of deleting Channel 
10, the facility on which Marietta was operating, from 
Bakersfield. The amendment to Section 3.606 was to be- 
come effective at the earlier of the following dates: 


‘<(a) 3:00 am., eastern standard time, December 1, 
1962 (concurrently with expiration of the outstanding 
license for Station KERO-TV on Channel 10- at 
Bakersfield), or 


““(b) Such earlier date as Station KERO-TV may 
eon) operation on Channel 10- at Bakersfield.’’ (R. 
1 f 


3 Marietta also filed, in both Dockets, on December 29, 1960, a Request to 
Defer Consideration of Pending Proposals, (R. 1571-606). Marietta requested 
the Commission to defer consideration of its proposals until after Bakersfield 
UHF station KBAK-TV commenced operations from a new site—adjacent to 
that of Marietta’s station, The deferral would have enabled Marietta to make 
and submit to the Commission comparative studies of VHF and UHF opera- 
tion in the Bakersfield area under actual and comparable operating conditions, 
The motion was denied on March 27, 1961. (BR. 1851). 
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Concurrently with the release of this Report and Order, 
the Commission issued another order in the show-cause 
proceeding, Docket No. 13609. (R. 2125-26). The Commis- 
sion noted the completion of the rule-making proceeding 
and, implementing alternative (b) quoted in the preceding 
paragraph, ordered that an evidentiary hearing should be 
held solely on the following limited question: 


‘twhether the public interest, convenience and neces- 
sity would be promoted by the modification of the li- 
cense issued to Marietta Broadcasting, Inc., for Tele- 
vision Broadcast Station KERO-TV, Bakersfield, Cali- 
fornia, to specify operation on Channel 23 instead of 
Channel 10, effective on the earliest practicable date 
prior to the expiration of the term of such license 
on December 1, 1962, and for the remainder of such 
term. ...’’ (R. 2125). (Emphasis added.) 


This order constituted a reversal of past Commission 
practice and of the Commission’s prior statement on Au- 
gust 8, 1960, as to the scope of the evidentiary hearing. 


Instead of allowing Marietta an evidentiary hearing on 
whether Channel 10 should be deleted, it permitted such a 
hearing solely on the question of when the deletion should 
occur—i.e., on December 1, 1962, or before that date. 


Subsequently, on April 17, 1961, Marietta filed a Motion 
to Vacate Order, or to Delete Issue and Enlarge, Modify, 
and Clarify Substitute Issues, in which it asserted, inter 
alia, that the Order in the show-cause Docket No. 13609 
had unlawfully abridged and violated its rights to a full 
evidentiary hearing on the deletion issue. (R. 2131-58). 
On April 26, 1961, Marietta filed a Petition for Recon- 
sideration of the Report and Order in the rule-making 
Docket No. 13608; the petition again contended that Mari- 
etta was entitled to a full evidentiary hearing on the ques- 
tion whether deletion of Channel 10 should be ordered. (R. 
1880-994). 


On July 11, 1961, the Commission released a Memo- 
randum Opinion and Order in the show-cause Docket No. 
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13609. (R. 2266-71). By a 4-3 vote, with Commissioners 
Cross, Hyde and Craven dissenting, the Commission de- 
nied Marietta’s Motion to Vacate and held: that the rule- 
making deletion of Channel 10 from Bakersfield was final; 
that Marietta had no right to an evidentiary hearing on 
this question; and that the only question remaining was 
whether the deletion should occur prior to December 2B 
1962. (R. 2271). This Memorandum Opinion and Order 
contains the most extensive exposition of the Commission’s 
legal theory in this case. 


On August 10, 1961, Marietta appealed from (Case No. 
16,540) and petitioned for review of (Case No. 16,541) the 
Order of March 27, 1961, in Docket No. 13609 and the Memo- 
randum Opinion and Order of July 11, 1961, in Docket 
No. 13609. These Commission orders had refused to ex- 
pand the evidentiary hearing in the show-cause proceed- 
ing to include the question of whether Channel 10 should 
be deleted. 


On September 18, 1961, the Commission, in response to 


Marietta’s Petition for Reconsideration, issued a Memo- 
randum Opinion and Order in the rule-making proceeding, 
Docket No. 13608. (R. 2272-79). The Commission held that 
the question whether Channel 10 should be deleted from 
Bakersfield had been properly decided in the affirmative 
in its previous rule-making Report and Order. Marietta’s 
Petition for Reconsideration of that earlier order was ac- 
cordingly denied. On October 18, 1961, Marietta appealed 
from (Case No. 16,684), and petitioned for review of (Case 
No. 16,685), those rule-making orders of March 27, and 
September 18, 1961, in Docket No. 13608.* 


All of the foregoing cases, Nos. 16,540, 16,541, 16,684 
and 16,685, have been consolidated for purposes of filing 
briefs and a joint appendix and for oral argument. 


+ After Marietta had appealed from and petitioned for review of these 
orders, the Court dismissed Marietta’s carlier appeal and petition dealing with 
the Report and Order in Docket No. 13608 since it was encompassed within the 
subsequent appeal and petition. 
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While these appeals and petitions have been pending in 
this Court, the Commission held an evidentiary hearing 
before an Examiner in the show-cause proceeding, Docket 
No. 13609, on the sole question of deleting Channel 10 
before December 1, 1962. Some of the important factual 
issues which had been present in the Docket No. 13608 rule- 
making proceeding were the subject of evidence, often con- 
flicting, in that limited show-cause proceeding. Examples 
of such controverted issues were the financial status of the 
UHF stations in the Bakersfield area and whether new 
UHF stations would be constructed and operated in the 
Bakersfield area were Channel 10 deleted. 


After submission of proposed findings in the limited 
show-cause case, the Examiner concluded that immediate 
deletion of Channel 10 would not be in the public interest. 
He branded as ‘‘insubstantial’’ and ‘‘unpersuasive’’ the 
evidence of the Commission’s Broadcast Bureau to the 
effect that immediate deletion of Channel 10 would bring 
about improvements in service to the Bakersfield area. He 
stated: ‘“‘The present case is illustrative of the futility that 
sometimes plagues the best intentioned when theoretical 
points prove to be unprovable.’’ Initial Decision, Docket 
No. 13609, October 20, 1961, 22 Pike & Fischer R.R. 477, 526. 
Much the same type of material to support the permanent 
deletion of Channel 10 from Bakersfield had been sub- 
mitted—although not by live witnesses—in the rule-making 
proceeding. Indeed, in its decision in that proceeding the 
Commission relied upon material which had not been sub- 
mitted by any party. (R. 1830). 


Oral argument before the Commission on exceptions to 
that Initial Decision was held on the morning of February 
19, 1962. That same afternoon the Commission issued a 
press release announcing its tentative determination to 
affirm the Examiner’s Initial Decision. Public Notice—B, 
No. 16618, Report No. 173 (Feb. 19, 1962). 
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STATUTES INVOLVED 


The relevant parts of Sections 1, 3(c), 303(f), 307, 309 
and 316 of the Communications Act of 1934 and of Section 
9(b) of the Administrative Procedure Act are set out in the 
Appendix, infra. For the convenience of the Court, the 
language of Sections 4(f) and 11 of the earlier Radio 
Act of 1927 is also set forth in the Appendix, as is the 
now-superseded Section 312(b) of the Communications Act. 


STATEMENT OF POINTS 


. The Commission’s deletion of Channel 10 was unlawful 
because it was ordered without granting Marietta the 
evidentiary hearing required by the Communications 
Act. 

. Due process and the particular circumstances of this case 


required the Commission to grant Marietta a full evi- 
dentiary hearing on the deletion issue. 


. Even if rule making were appropriate in this type of 


case, the Commission’s order is invalid because it was 
arbitrary, capricious and in violation of statutory 
standards. 


SUMMARY OF ARGUMENT 


In a rulemaking proceeding, the Commission ordered 
UHF Channel 23 substituted for VHF Channel 10 at 
Bakersfield, California. This meant the deletion of Channel 
10 from Bakersfield. Yet, contrary to its previous position, 
the Commission refused to grant an evidentiary hear- 
ing to Marietta, the Channel 10 licensee, on whether the 
deletion should be ordered. It thereby committed preju- 
dicial error. 


The Commission’s action violated both Sections 316(a) 
and 303(f) of the Communications Act. Section 316(a) 
prohibits ‘‘modifications’”’ of broadcast licenses without 
affording the licensee a prior evidentiary hearing. The 
substitution of Channel 23 for Channel 10 constituted a 
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change in frequency and hence a@ “<modification’’ of 
Marietta’s license. 


The Commission’s action is not saved by the fact that the 
deletion was to become effective on December 1, 1962, the 
stated expiration date of Marietta’s license. The fact is 
that the Commission’s action deprived Marietta of certain 
procedural rights fixed by statute and agency rule. Under 
the KOA doctrine, FCC v. National Broadcasting Co. 
(KOA), 319 U.S. 239 (1943), these rights are considered 
parts of the license itself and, accordingly, under Section 
316(a), cannot be eliminated except after an evidentiary 
hearing. Yet by deleting Channel 10 the Commission action 
would nullify Marietta’s rights to file and prosecute an 
application for renewal of its Channel 10 license—rights 
guaranteed to it by Section 307(d) of the Communications 
Act. 


Similarly, the order would prevent Marietta from con- 
tinuing to operate on Channel 10 after December 1, 1962, 
pending disposition of a renewal application. Yet Marietta 


is authorized to conduct such operations by Section 307(d) 
of the Communications Act, Section 9(b) of the Adminis- 
trative Procedure Act and the Commission’s own rules. In 
addition, Marietta would be deprived of its right, under 
Section 309(e) of the Communications Act, to an eviden- 
tiary hearing on a renewal application. This deprivation 
provides an independent basis for the setting aside of the 
orders under review. 


Marietta is also entitled to a full evidentiary hearing on 
the deletion issue under Section 303(f), which prohibits 
“changes in frequency’’ by rule making in the absence of 
a hearing for the affected licensee. Section 303(f) is not 
limited to frequency changes which are effective during the 
term of the license. 


The applicability of Section 303(f) to this case is under- 


scored by its legislative history. It was based on Section 
4(f) of the Radio Act of 1927 which authorized frequency 
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changes by the Commission but was silent on the need for 
prior evidentiary hearings. Notwithstanding this silence, 
this Court held, in three 1931 cases, that the Act required 
evidentiary hearings as a prerequisite to frequency changes 
which had been ordered to become effective at the end of 
license terms. Saltzman v. Stromberg-Carlson Tel. Mfg. 
Co., 60 App. D.C. 31, 46 F.2d 612 (1931) ; Courier-Journal 
Co. v. Federal Radio Comm’n, 60 App. D.C. 33, 46 F.2d 
614 (1931); Westinghouse Elec. & Mfg. Co. v. Federal 
Radio Comm’n, 60 App. D.C. 53, 47 F.2d 415 (1931). 


Under these circumstances, Congress could reasonably 
have concluded that the matter had been settled by the 
Courts. But, adopting an earlier recommendation of the 
Commission’s General Counsel Webster, Congress incor- 
porated a specific hearing requirement in Section 303(f) 
of the 1934 Communications Act. Since that time—and 
prior to this case—the Commission has offered full evi- 
dentiary hearings to broadcast licensees whose frequencies 
it proposed to change. The Commission informed Congress 
of this practice and Congress made no attempt to alter 
it. And in the numerous specific deintermixture cases, 
which antedated the instant proceeding, the affected li- 
censee or permittee was either promised the opportunity 
to have an evidentiary hearing or was given such an op- 
portunity after an adverse rule-making decision. £.g., 
Owensboro On The Air, Inc. v. United States, 104 App. D.C. 
391, 262 F.2d 702 (1958), cert. denied, 360 U.S. 911 (1959). 


Denial of an evidentiary hearing below is particularly 
indefensible given the nature of the proceeding. The case 
itself was narrow in scope. It was directed at a single 
community. It involved conflicting private claims. It con- 
cerned specific questions of fact.. No general policy was 
initiated or announced. Under these circumstances, the 
constitutional requirements of due process and the stand- 
ards of ‘‘basic fairness’’ enunciated in Sangamon Valley 
Television Corp. v. United States, 106 App. D.C. 30, 
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269 F.2d 221 (1959), required an evidentiary hearing even 
if Sections 303(f) and 316(a) of the Communications Act 
could be construed as permitting rule making in general de- 
intermixture cases. Moreover, the Commission was re- 
quired to grant Marietta a full evidentiary hearing because 
it had stated earlier in the case that such a hearing would 
be allowed. Having thus laid down the ground rules for 
the proceeding, the Commission was compelled to observe 
them. 


Finally, even if rule making were appropriate in this 
kind of case, the Commission’s action is invalid because 
it was arbitrary and contravened Sections 1 and 307(b) of 
the Communications Act. The Commission’s rule was 
based on no policy. It announced no policy. There was, 
in fact, no fixed Commission policy at the time the case 
was started or decided. Accordingly, to select Bakersfield 
for deintermixture and then to deny an evidentiary hear- 
ing to the affected licensee, Marietta, was arbitrary and 
capricious. 


Similarly, the Commission erred in failing to give care- 
ful consideration to the admitted loss of service stemming 
from deletion and to the possible reassignment of Channel 
10 to some other location. Television Corp. of Michigan, 
Ine. v. FCC, —— App. D.C. ——, 294 F.2d 730 (1961). 
Such consideration is required by the Congressional man- 
date to the Commission in Sections 1 and 307(b) of the 
Communications Act to distribute frequencies in an ‘‘equi- 
table’? and ‘‘efficient’’ manner. 


For the foregoing reasons the Commission’s orders 
should be reversed. 
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ARGUMENT 


L THE COMMISSION'S DELETION OF CHANNEL 10 FROM BAKERSFIELD 
WAS UNLAWFUL BECAUSE IT WAS ORDERED WITHOUT GRANTING 
MARIETTA THE EVIDENTIARY HEARING REQUIRED BY THE COM- 
MUNICATIONS ACT. 

The Commission violated Sections 316(a) and 303(f) of 
the Communications Act of 1934 (47 U.S.C. §§ 316(a), 
303(f)) by ordering the deletion, effective December 1, 1962 
—the expiration date of Marietta’s current license—of 
Channel 10 from Bakersfield without granting Marietta, 
the Channel 10 licensee, a prior evidentiary hearing on 
whether the deletion was in the public interest. At one 
time in the proceeding below a bare minority of three Com- 
mission members voted to give Marietta such a hearing. 
(R. 2266). 


A. Section 316(a) of the Communications Act Entitled Marietta to 
a Full Evidentiary Hearing on the Deletion Issue. 


Section 316(a) of the Communications Act provides, in 
pertinent part: 


“Any station license .. . may be modified by the 
Commission either for a limited time or for the dura- 
tion of the term thereof.... No such order of modifica- 
tion shall become final until the holder of the license 

.. shall have been given reasonable opportunity... 
to show cause by public hearing, if requested, why 
such order of modification should not issue.”’ 


Section 316(b) makes clear that the ‘‘public hearing”’ 
specified in Section 316(a) is to be an evidentiary, adjudi- 
catory proceeding; it places upon the Commission the bur- 
den of proof and of introducing evidence. 


Marietta holds a broadcast license for Channel 10 in 
Bakersfield. Contending that the deletion of that channel 
from Bakersfield would constitute a modification of its 
license, Marietta requested an evidentiary hearing on 
whether Channel 10 should be deleted. (R. 2068-83, 2131- 
58). The Commission denied the request. (BR. 2125, 2266- 
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71). It afforded Marietta an evidentiary hearing only on 
the limited question as to when Channel 10 should be de- 
leted from Bakersfield. (R. 2125). The question then is 
simply whether Section 316(a) applies to the action under- 
taken by the Commission. 


There is no dispute that a change in frequency occur- 
ring during the stated term of a license is a Section 316(a) 
modification of a broadcast license and hence requires a 
prior evidentiary hearing. It is, indeed, difficult to con- 
ceive of a more drastic license change short of complete 
termination of all broadcasting rights. But the Commis- 
sion has seized on the statutory language ‘‘for the dura- 
tion of the term thereof”? to argue that its action is not 
covered by Section 316(a). Since the deletion of Channel 10 
was to be effective on December 1, 1962—the expiration date 
set forth in Marietta’s license—the Commission contends 
that no modification of Marietta’s license would take place 
during the ‘‘duration . . . thereof.”’ (R. 2267-68). 


Marietta’s position is that the Commission order de- 
prives Marietta of rights during the term of its license 
and that an evidentiary hearing is required under Section 
316(a) even if the modifications are deemed not to become 
operative before December 1, 1962. 


1. The Commission’s Action Constitutes a Modification of the Marietta 
License During the Term of That License. 


By deleting Channel 10, the Commission’s rule-making 
order deprived Marietta of the right to apply for renewal 
of its license to operate on that channel, to secure an evi- 
dentiary hearing on such an application, and to continue 
to operate on that channel after the stated term (to Decem- 
ber 1, 1962) of the license and pending disposition of the 
renewal application. Since these rights are part and par- 
cel of the Marietta license, they cannot be modified under 
Section 316(a) except after an evidentiary hearing. 


A license ‘‘modification’’ is made not only by a change 
in the specific provisions of the license but also by any 
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action which deprives the licensee of rights guaranteed by 
law. Even though not specifically set forth in the lan- 
guage of the license, such rights are, nevertheless, deemed 
inherent in the license itself. Thus, in FCC v. National 
Broadcasting Co. (KOA), 319 U.S. 239 (1943), the Supreme 
Court decided that rules of the Commission which pro- 
tected stations against interference were incorporated into 
broadcast licenses, and that this implicit term of the license 
could not be altered by licensing a new, interfering sta- 
tion without giving the existing licensee an evidentiary 
hearing. The Court held that the licensing of an interfer- 
ing station constituted a ‘‘modification”’ of the existing 
station’s license and accordingly was covered by Section 
312(b) of the Communications Act (now Section 316). 
See also L. B. Wilson, Inc. v. FCC, 83 App. D.C. 176, 
170 F.2d 793 (1948). And in Zenith Radio Corp. 
v. FCC, 93 App. D.C. 284, 211 F.2d 629 (1954), this Court 
emphasized that rights conferred on a licensee by statute 
could not be abridged without an evidentiary hearing. The 
Court there stated: 
“«[T]he Commission cannot by general public notices 
in a rule-making proceeding compel a person with an 
established statutory right to protect that right, against 
penalty of forfeiture, by entering the rule-making 
proceeding. Such an established statutory right re- 
quires adjudicatory disposition, and the procedure 
which is sufficient for rule-making is not sufficient for 
ee purpose.’? 93 App. D.C. at 288, 211 F.2d at 633- 


One of Marietta’s statutory rights as a license-holder 
is the right to apply for renewal of its existing license. Sec- 
tion 9(b) of the Administrative Procedure Act, 5 U.S.C. 
§ 1008(b), sets forth the right of any holder of a tempo- 
rary agency license for an ‘‘activity of a continuing na- 
ture’? to apply for renewal. And when the renewal appli- 
cation is timely filed, Section 9(b) also continues the tempo- 
rary license in effect beyond the stated license period, pend- 
ing agency disposition of the renewal application. 
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The right of broadcast licensees to apply for renewal 
of their existing licenses is specifically confirmed by Sec- 
tion 307(d) of the Communications Act, 47 U.S.C. § 307(d). 
It states: ‘‘... Upon the expiration of any license, upon 
application therefor, a renewal of such license may be 
granted from time to time... .’’ This provision in turn 
expresses the same view expressed by this Court in Tech- 
nical Radio Lab. v. Federal Radio Comm’n, 59 App. D.C. 
125, 127, 36 F.2d 111, 113 (1929), where it stated that, un- 
der corresponding provisions of the Radio Act of 1927, a 
license ‘‘includes a continuing right to apply ... at proper 
times for successive renewals thereof.’’ 


A 1952 amendment to Section 307(d) (66 Stat. 714) made 
specific the right of a broadcast licensee to continue op- 
erating pending Commission consideration of the licensee’s 
renewal application. This provision confirmed that broad- 
casting was an activity of continuing nature as specified 
in Section 9(b) of the Administrative Procedure Act. The 
right to continue operating is recognized specifically by 
the Commission itself in Section 1.65 of its Rules, 47 C.F.R. 
§ 1.65. 


These rights of Marietta are operative during the term 
of its license. Marietta can file, and ordinarily would 
have to file, for renewal of its license to operate on Chan- 
nel 10 at least 90 days before the license’s expiration date.° 
The Commission’s action below would make such a filing 
meaningless on the theory that the application would seek 
a non-existent channel. 


Similarly, Marietta would be precluded from operating 
after December 1, 1962, on Channel 10, despite the 1952 
amendment to Section 307(d) which extends a license term 
until the pending application for renewal has been dis- 
posed of after an evidentiary hearing. In short, the Com- 
mission’s order deprives Marietta of three rights which it 


5 Section 1.328(a) of the Commission’s Rules, 47 C.F.R. § 1.328(a). 


17 


enjoys as a license-holder—the right to file for renewal, 
the right to an automatic extension of the term of its li- 
cense while the renewal application is being considered, and 
the right under Section 309(e) of the Communications 
Act, 47 U.S.C. § 309(e), to an evidentiary hearing before 
the renewal application is denied. These are rights which 
Marietta now has—during the stated term of its license. 
The Commission order has deprived Marietta of these 
rights. 


These facts are underscored by Saltzman v. Stromberg- 
Carlson Tel. Mfg. Co., 60 App. D.C. 31, 46 F.2d 612 (1981). 
In that case, as here, the Commission issued a frequency- 
change order during a license period, with the order to 
become effective upon the expiration of that stated period. 
The Court reversed the Commission because no prior evi- 
dentiary hearing had been granted to the affected station. 
In Monocacy Broadcasting Co. v. Prall, 67 App. D.C. 176, 
90 F.2d 421 (1937), this Court made clear that the Saltzman 
order, at the time it was issued, did indeed deprive the li- 


censee of rights which inhered in its license: 


“In that case [Saltzman] the company was an exist- 
ing licensee and the terms of its unconditional license 
had been changed by the Commission during a license 
period without notice to the licensee and without a 
hearing or an opp. rtunity to the licensee to be 
heard.”?* 67 App. D.C. at 179, 90 F.2d at 424. (Em- 
phasis added.) 


And, of course, since the Saltzman decision in 1931, Con- 
gress has passed Section 307 (d) of the Communications Act 
of 1934, the 1952 amendment to Section 307(d) and Section 
9(b) of the Administrative Procedure Act. These provi- 
sions have nailed down the rights accorded by Saltzman to 
a broadcast licensee to file for renewal and to receive an 
evidentiary hearing thereon—as well as the right to operate 


6The Commission below cited the Monocaoy statement as an accurate 
description of the Saltzman order. (B, 2269). 
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under its existing license pending disposition of the renewal 
application. 


2. The Commission's Action Is Invalid Even on Its Assumption That 
the Modification Will Not Occur Within the Stated Term of the 
Marietta License. 

At the outset, it is apparent that on its face Section 
316(a) confers no affirmative authority upon the Commis- 
sion to take any action without a prior evidentiary hear- 
ing. More important, the Commission and the courts 
have consistently implemented the view that the Section 
316(a) hearing requirements are applicable to license 
modifications which become effective after the stated term 
of the license. 


The Court’s decision in FCC v. National Broadcasting 
Co. (KOA), 319 U.S. 239 (1943), is instructive. A broad- 
cast application had been filed which would have caused 
some interference within the normally-protected contour of 
KOA, an existing station. KOA sought to intervene in the 


Commission proceeding on the new application. The Com- 
mission denied intervention. In its decision, the Supreme 
Court set aside the Commission’s action on the grounds 
that the licensing of a new, interfering station constituted 
a Section 316(a) modification of the license of the existing 
station. Accordingly, the licensee of the existing station 
was held entitled to an evidentiary hearing. The Supreme 
Court paid no attention to the effect of the license’s expira- 
tion date upon the right to such a hearing under Section 
316(a@). 


Since KOA, the Commission has consistently acknowl- 
edged that a station which would receive interference with- 
in its protected contour is entitled to a prior evidentiary 
hearing. E.g., Bloomington Broadcasting Corp., 20 Pike 
& Fischer BR. 189, 193 (1960); Tomah-Mauston Broad- 
casting Co., 17 id. 1119, 1121, 1123 (1958) ; Lawrence Broad- 
casting Co., 5 id. 920a, 922 (1949). There have been literally 
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hundreds of such interference cases.” And in none of these 
eases has the Commission even intimated that no hearing 
would be required if the grant of the new license were made 
effective on or after the expiration date of the existing 
license. Yet under the Commission’s approach in this case, 
the Commission could avoid the hearing requirement simply 
by delaying the effective date of the grant by a few weeks 
or a few months. It could thereby liquidate the protection 
against interference which existing stations now enjoy un- 
der the KOA doctrine. 


The applicability of Section 316(a) to modifications 
occurring after the stated term of the broadcast license is 
underscored by the course of the prolonged KOB litigation, 
with which this Court is thoroughly familiar.* This litiga- 
tion had its origin in the 1941 grant by the Commission of 
a ‘special service authorization’ to KOB to operate on a 
frequency of 770 kilocyeles for a six-month period. This 
operation caused some interference within the protected 
contour of station WABC; nevertheless, in the next ten 


years, the Commission gave KOB numerous extensions of 
that ‘‘special service authorization.”’ Finally, in 1951 the 
Court ordered the Commission to give WABC a full evi- 
dentiary hearing on the interference issue.’ 


During this ten-year period, 1941 to 1951—when the 
KOB series of ‘‘special service authorizations’? were out- 
standing—the Commission had renewed WABC’s license 
at least three times. If the Commission’s present view of 
Section 316(a) were correct, the Commission could have 
avoided the necessity of affording WABC an evidentiary 
hearing by the simple expedient of making an authoriza- 


7 See 2 Pike & Fischer BR. 1 53.24(B). 


8 American Brosdcasting-Paramount Theatres, Ine. v. FCC, 108 App. D.C. 
83, 280 F.2d 63% (1960); American Broad g-Paramount Theatres, Inc. 
v. FCC, 14 Pike & Fischer B.B. 2020 (D.C. Cir. 1956) ; American Broadcasting 
Co. v. FOO, 89 App. D.C. 298, 191 F.2d 492 (1951). 


» American Broadcasting Co. v. FOC, 89 App. D.C. 298, 191 F.2d 492 (1951). 
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tion to KOB effective on the expiration date of any of the 
three licenses which WABC held during the decade. The 
Commission obviously desired KOB to operate on 770 kilo- 
cycles; the series of ‘‘special service authorizations’? and 
the court litigation are eloquent testimony on that point. 
Yet the Commission never saw fit to proceed on the basis 
it now urges; and it ultimately gave, under Court direction, 
WABC the evidentiary hearing which the station re 
quested. In summary, then, the Commission’s implicit con- 
struction of Section 316(a) during the KOB litigation 
supports that urged by Marietta here—namely, that Sec- 
tion 316(a) requires evidentiary hearings for license modi- 
fications even though they become effective on the expira- 
tion date of the stated term of the license. 


3. The Commission’s Order Deprived Marietta of Its Right to an 
Evidentiary Hearing on a Renewal Application for Channel 10 in 
Violation of Section 309(e) of the Communications Act. 


In its Petition for Reconsideration of the Commission’s 
rule-making order, Marietta alleged that the order jeopar- 
dized Marietta’s right to an evidentiary hearing on a re- 
newal application for Channel 10. (BR. 1885). The Commis- 
sion, in denying that petition, described its rule-making 
order as ‘‘final.”? (R. 2274). It thus made clear that 
Marietta would not receive an evidentiary hearing on a 
renewal application for Channel 10. Having deleted Chan- 
nel 10 from Bakersfield in the absence of a prior hearing, it 
would make no sense, under the Commission’s theory, to 
permit an evidentiary hearing on a renewal application for 
a non-existent channel. 


But, as we have noted, Section 307(d) grants Marietta 
the right to file a renewal application for its existing fre- 
quency. Section 309(a), 47 U.S.C. § 309(a), provides that, 
in the case of any application ‘‘to which Section 308 ap- 
plies,’ the Commission shall grant the application if it 


10 Section 308, 47 U.S.C. § 308, applies to applications for construction 
permits, station licenses and ¢<modifications or renewals thereof... .’’ 
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‘<ghall find that public interest, convenience, and necessity 
would be served by the granting thereof ....’? And Section 
309(e) of the Act, 47 U.S.C. § 309(e), states: 


“Tf, in the case of any application to which subsec- 
tion (a) of this section applies, . . . the Commission for 
any reason is unable to make the finding specified in 
such subsection, it shall formally designate the appli- 
cation for hearing. ...’? (Emphasis added.) 


Thus, if ‘‘for any reason’’ the Commission is unable to 
grant a renewal application without a hearing, it must hold 
an evidentiary hearing before it can deny that application. 
Under Section 309(e), therefore, the Commission could not 
deny a Marietta renewal application for Channel 10 with- 
out first holding an evidentiary hearing. 


Section 309 of the Communications Act is drawn from 
Section 11 of the 1927 Radio Act? See S. Rep. No. 781, 
73d Cong., 2d Sess. 7 (1934). And three key decisions 
under old Section 11 held that an applicant for renewal of 
a license could not be deprived of an evidentiary hearing on 
that application by a rule changing the frequency of its 
station effective on the expiration date of the license. 
Saltzman v. Stromberg-Carlson Tel. Mfg. Co., 60 App. D.C. 
31, 46 F.2d 612 (1931); Courier-Journal Co. v. Federal 
Radio Comm’n, 60 App. D.C. 33, 46 F.2d 614 (1931); 
Westinghouse Elec. & Mfg. Co. v. Federal Radio Comm’n, 
60 App. D.C. 53, 47 F.2d 415 (1931). Here, the Commission 
has sought to avoid a hearing on a renewal application by 
the same technique as was condemned by the Court under 


11 That section provided: 

<cT¢ upon examination of any application . .. for the renewal... of & 
station license the licensing authority shall determine that public interest, 
convenience, or necessity would be served by the granting thereof, it shall 
authorize the . .. renewal... thereof .. .. In the event the licensing 
authority upon examination of any such application does not reach sach 
decision with respect thereto, it shall notify the applicant thereof, shall 
fix and give notice of a time and place for hearing thereon, and shell 
afford such applicant an opportunity to be heard... .’” 44 Stat. 1167. 
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the provision of the Radio Act of 1927 which corresponded 
to Section 309(e) of the present statute. 


The right to an evidentiary hearing on a renewal appli- 
cation embraces a number of subsidiary rights. It insures 
live witnesses, cross-examination, and, under the Commis- 
sion’s procedures, subsequent study of the record by a 
Hearing Examiner. The Examiner must issue an initial 
decision, containing specific findings and conclusions. The 
parties are permitted to file a brief with and to participate 
in oral argument before the Commission itself. Sections 
1.143, 1.149, 1.151, 1.153, 1.154 of the Commission’s Rules, 
AT CFR. §§ 1.148, 1.149, 1.151, 1.153, 1.154. 


Thus, if the Section 309(e) rights are deemed to inhere 
in the license itself, the Commission’s infringement of 
those rights, without an evidentiary hearing, violates Sec- 
tion 316(a). If, on the other hand, such rights are not con- 
sidered to be part of the license, the Commission’s action is 
a violation of Section 309(e) itself. 


B. Section 303(f) of the Communications Act Entitled Marietta to 
a Full Evidentiary Hearing on the Deletion Issue. 
1. The Statutory Language. 

Section 303(f) reads directly on the Commission’s rule- 
making order under review. By substituting Channel 23 
for Channel 10, effective December 1, 1962, the order would 
change the frequency on which Marietta could thereafter 
operate. Section 303(f) is the provision which grants the 
Commission rule-making authority. But it states: 


‘*. . , changes in the frequencies . . . of any station 
shall not be made without the consent of the station 
licensee unless, after a public hearing, the Commission 
shall determine that such changes will promote public 
convenience or interest or will serve public necessity. 

2? 


oe 


Thus, in the absence of the licensee’s consent the Com- 
mission must hold a public hearing. Here, no consent was 
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granted by the licensee; yet, the required hearing was not 
ordered. 


Unlike Section 316(a), Section 303(f) does not contain 
any reference to the ‘‘term”’ of a license. Having stressed 
the language ‘‘during the term thereof”’ in its construction 
of Section 316(a), the Commission can scarcely contend 
that the omission of any such phrase in Section 303(f) is 
immaterial. The Commission cannot have it both ways. If 
the ‘‘term’’ language is significant in Section 316, its omis- 
sion from Section 303(f) cannot be held insignificant. On its 
face, therefore, Section 303(f) applies whenever frequency 
changes are ordered, regardless of whether they become 
operative at the expiration of a stated license period. See, 
e.g., St. Regis Paper Co. v. United States, 368 U.S. 208, 218 
(1961) (absence of particular language considered signifi- 
cant where similar language was used in comparable statu- 
tory provisions). 


This view finds support in Section 303(f)’s emphasis on 
the word ‘‘station’’; frequency changes of ‘‘any station’’ 
require ‘‘the consent of the station licensee’’ or a public 
hearing. After all, a station does not become a different 
“station”? every time the licensee obtains a renewal. The 
Commission recognized the point below, stating, ‘‘Station 
KERO-TV commenced operation on VHF Channel 10 in 
September of 1953.’’ (BR. 1832). Since that time at least two 
renewals have been granted. Finally, as noted in the pre- 
ceding section, under Section 307(d) of the Communica- 
tions Act, Section 1.65 of the Commission’s Rules and Sec- 
tion 9(b) of the Administrative Procedure Act, a license 
is automatically continued in effect pending disposition of 
an application for its renewal. 


Marietta is, then, a station licensee and will remain so on 
December 1, 1962, and thereafter.” The Commission order 
12 Section 3(¢) of the Communications Act, 47 U.S.C. §153(c), defines 


<¢}Yjcenseo’’ as ‘‘the holder of a radio station license granted or continued 
in force under authority of this Act,’? (Emphasis added.) 
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purports to change the frequency of its station. No eviden- 
tiary hearing having been held on the question of whether 
the frequency change should be made, the order is invalid 
under Section 303(f). 


2 The Legislative History. 

Any doubt as to Section 303(f)’s meaning is dispelled by 
its legislative history. Stretching back over a long period, 
the full sweep of that history involves a number of indi- 
vidual yet interrelated actions by the courts, Congress, and 
the Commission or its predecessors. Yet these actions 
permit but one conclusion—that, under Section 303(f), 
frequency changes, regardless of their effective date, can be 
ordered only after an evidentiary hearing. 


a. Background of Section 4(f) of the Radio Act of 1927. 
The precursor to Section 303(f) of the Communications 
Act was Section 4(f) of the Radio Act of 1927. 44 Stat. 
1163. The 1927 statute had been enacted primarily to 


prevent electrical interference conditions, brought about by 
the lack of any frequency coordination, from wrecking the 
broadcasting industry. See generally National Broadcast- 
ing Co. v. United States, 319 U.S. 190, 210-12 (1943) 
(Frankfurter, J.). 


Broadcasting had gotten underway in the early 1920’s. 
Prior to that time radio communication had been of the 
wireless, non-broadcast variety. In 1921 Secretary of 
Commerce Hoover started to issue broadcast licenses under 
the provisions of a 1912 statute, 37 Stat. 302, ¢ 287, which 
had been directed at non-broadcast transmission. Problems 
of broadcast interference immediately arose because of the 
use or proposed use of the same or closely adjacent fre- 
quencies by numerous stations. In 1923 the Secretary 
sought to deal with one such interference problem by deny- 
ing, without a hearing, a renewal application. This Court 
upset the Secretary’s action and directed him to grant the 
renewal application. It held that prospective interference 
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did not justify the denial of a renewal or of a new applica- 
tion. Hoover v. Intercity Radio Co., 52 App. D.C. 339, 286 
Fed. 1003 (1923), dismissed per stipulation, 266 U.S. 636 
(1924). 


Secretary Hoover then tried to deal with interference 
problems by a new approach. Seizing on dictum in the 
Intercity case, he incorporated specific frequency assign- 
ments in the licenses of new applicants. But a 1926 decision 
of the United States District Court for the Northern Dis- 
trict of Dlinois stripped this approach of all utility. It held 
that, once licensed, a station could operate on any frequency 
jt wanted regardless of the frequency specified in the 
license itself. United States v. Zenith Radio Corp., 12 F.2d 
614 (N.D. Ill. 1926). The Attorney General then issued an 
opinion to the same effect. 35 Ops. Att’y. Gen. 126 (1926). 


Understandably, the result was chaos. Broadcasting 
frequencies had been placed beyond effective control. 
Once on the air, any station could shift to any new 
frequency which struck its fancy. The instances of inter- 
ference multiplied rapidly. This period has been properly 
characterized as & ‘“preakdown of the law,’’ and it was this 
breakdown which led to the establishment of the Federal 
Radio Commission under the Radio Act of 1927. Indeed, 
the primary raison d’etre of the Commission was the 
elimination of broadcast interference. 1 Warner, Radio and 
Television Law 777-78 (1948) ; Davis, The Law of Radw 
Communication 54 (1927). 


The critical nature of the pre-1927 interference problem 
lends particular significance to Section 4(f) of the 1927 Act, 
the forerunner of Section 303(f). Section 4(£) authorized 
the Radio Commission to change station frequencies and 
did not specify whether or not a public hearing was 4 
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necessary prerequisite to such changes." Given the urgency 
of eliminating the existing confusion, this omission could 
well have been deemed significant. Notwithstanding this 
background, this Court held in three separate cases that, 
under the 1927 Act, no broadcast frequency changes could 
be ordered at any time without a prior evidentiary hearing. 
Saltzman v. Stromberg-Carlson Tel. Mfg. Co., 60 App. D.C. 
31, 46 F.2d 612 (1931); Courier-Journal Co. v. Federal 
Radio Comm’n, 60 App. D.C. 33, 46 F.2d 614 (1931) ; West- 
inghouse Elec. & Mfg. Co. v. Federal Radio Comm’n, 60 
App. D.C. 53, 47 F.2d 415 (1931). 


b. The 1929 Opinions of the Commission’s General 
Counsel. The newly-formed Radio Commission came to 
grips with the interference problems by ordering general 
allocations of frequencies.‘ But it was troubled by the 
silence of Section 4(f) of the 1927 Act with respect to the 
holding of evidentiary hearings prior to frequency shifts. 
It, therefore, requested its General Counsel Bethuel 
Webster to give an opinion on the following question: 


‘The Commission has various renewal applications 
pending before it, In many of them the only changes 
to be made are those of frequency. The Commission, in 
order to facilitate its procedure, wishes to proceed with 
such change without holding a hearing relative thereto. 
The question thus arises whether, under the Radio Act 


13 Section 4(f) stated: 
¢[T]he commission . . . shall— 


(f) Make such regulations not inconsistent with law as it may deem 
necessary to prevent interference between stations and to carry out the 
provisions of this Act: Provided, however, That changes in the wave 
lengths, authorized power, in the character of emitted signals, or in the 
times of operation of any station, shall not be made without the consent 
of the station licensee unless, in the judgment of the commission, such 
changes will promote public convenience or interest. . . .’? 44 Stat. 
1163, 


148ce Federal Radio Comm’n, Second Ann. Rep. 6-34 passim (1928); 
Federal Radio Comm’n, Third Ann. Rep. 57-58, 65-66 (1929). 
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of 1927, such a hearing is necessary.’’ Federal Radio 
Comm’n, Ops. Gen. Counsel 75 (1929). 


Webster’s reply was unequivocal: a prior hearing was 
legally required under the provisions of the 1927 Act 
“whenever an attempt is made to change’’ the frequency 
of a station. Id. at 76. (Emphasis added.) Webster’s 
opinion would, therefore, require an evidentiary hearing 
even if the change were to be effective, as here, at the 
expiration of the stated license period. 


Three months later, on August 26, 1929, Webster replied 
to a request from Senator Couzens, Chairman of the Senate 
Committee studying proposed amendments to the 1927 
Radio Act, for his views on the bill, 8.6, 7ist Cong., 1st 
Sess. (1929), which would have amended that Act. In his 
reply Webster again asserted that, under existing law, an 
evidentiary hearing was necessary before a change in fre- 
quency could be ordered. He also urged that a specific 
requirement to that effect be included in Section 4(f) of 
8.6, which section was identical to Section 4(f) of the 1927 
Act—apparently to eliminate any possible doubt on the 
subject.* Webster’s suggested amendment was subse- 
quently incorporated into various bills, e.g., H.R. 10473, 
Tist Cong., 2d Sess. (1930), and included in S. 3285, 73d 
Cong., 2d Sess. (1934), the bill which finally emerged as 
the Communications Act of 1934. 


Substantial weight must attach to Webster’s statements. 
For one thing, he was the chief legal officer of the present 
Commission’s predecessor agency. Even more significant, 
it was Webster who first suggested the addition of a 


15 For the convenience of the Court, Marietta is filing 2 motion herein, re- 
questing that the Webster opinion and subsequent memorandum, which aro 
in the FCC library, be filed with the Court. 


16 Webster memorandum, p. 9. In his previous formal opinion, Webster had 
stated that an evidentiary hearing was not only legally required, but was 
desirable as a matter of policy. Federal Radio Comm ’n, Ops. Gen. Counsel 75, 
76 (1929). 
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specific hearing requirement to Section 4(f) of the 1927 
Act, which addition was indeed incorporated in the 1934 
Communications Act as Section 303(f). See White v. Win- 
chester Country Club, 315 U.S. 32, 41 (1942) (importance of 
views of drafters of legislation in determining its mean- 
ing). It is, therefore, particularly noteworthy that Webster 
stated that an evidentiary hearing must be held whenever 
a frequency change is contemplated. The Commission’s 
present position—that no evidentiary hearing is required 
for frequency changes occurring after the three-year 
license period—runs directly counter to the understanding 
of the individual whose suggested amendment to Section 
4(f) was adopted by the Congress in the 1934 Communica- 
tions Act. 


c. Saltzman, Courier-Journal and Westinghouse Cases. 

These three separate 1931 cases confirmed Webster’s 
views on the hearing requirements of the 1927 Radio Act. 
Saltzman v. Stromberg-Carlson Tel. Mfg. Co., 60 App. D.C. 
31, 46 F.2d 612 (1931); Courier-Journal Co. v. Federal 
Radio Comm’n, 60 App. D.C. 33, 46 F.2d 614 (1931); West- 
inghouse Elec. & Mfg. Co. v. Federal Radio Comm’n, 60 
App. D.C. 53, 47 F.2d 415 (1931). 


These cases arose because, despite the opinion of its 
General Counsel, the Radio Commission proceeded to 
change broadcast frequencies in 1930 by rule making with- 
out holding prior evidentiary hearings. Relying on Sec- 
tion 4(f), it issued general orders on April 7 and April 
14, 1930, assigning new frequencies to a number of stations. 
The orders were to be effective on April 30, 1930, the 
expiration date set forth in the licenses for the affected 
stations. Hearings were permitted for dissatisfied licensees 
in June, 1930—after the April 30, 1930, effective date. 
See 60 App. D.C. at 31-32, 46 F.2d at 612-13. The frequency 
changes were to take place before the licensees could get a 
hearing. 


One such licensee secured a preliminary injunction 
against the Commission from the United States District 
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Court of the District of Columbia. The Court of Appeals 
affirmed. Saltzman v. Stromberg-Carlson Tel. Mfg. Co., 60 
App. D.C. 31, 46 F.2d 612 (1931). It held that the failure to 
allow prior hearings invalidated the Commission’s change 
of frequency: 


“he effect of these orders was to deny appellee an 
opportunity to defend against the proposed reassign- 
ment of the station, until after the reassignment be- 
came an accomplished fact. The orders accordingly 
violated the requirements of section 11 of the Radio 
Act of 1927 .... Moreover, at such a hearing . . . the 
applicant is entitled to an opportunity to hear all the 
evidence, and examine or cross examine the witnesses 
= Pz other cases.’? 60 App. D.C. at 32-33, 46 F.2d at 
” 613-14. 


At the same time and on similar facts, two other licensees 
petitioned this Court to review and set aside the same 
Commission orders. In both cases the Court struck down 
the orders as invalid for want of prior evidentiary hear- 


ings. Courier-Journal Co. v. Federal Radio Comm’n, 60 
App. D.C. 33, 46 F.2d 614 (1931) ; Westinghouse Elec. ¢ 
Mfg. Co. x. Federal Radio Comm’n, 60 App. D.C. 53, 47 
F.2d 415 (1931). 


The decisions are significant in several respects. First, 
the Commission acted under color of Section 4(f) of the 
1927 Act. Second, the cases dispose of the notion—urged 
by the Commission in this proceeding—that the only defect 
in the Radio Commission’s 1930 orders was the failure to 
provide notice. (R. 2269). All three decisions, and in 
particular the Saltzman decision, held that a licensee must 
be afforded an evidentiary hearing, as well as notice, before 
its frequency could be changed. 


Third, these decisions were based on the 1927 Act which 
did not, in terms, require a prior evidentiary hearing for 
changes in frequencies. In contrast, Section 303(f) of the 
1934 Communications Act includes a specific provision 
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requiring a prior hearing before such changes could be 
made. 


Fourth, and perhaps most important, these three cases 
dispose of the contention that no hearing is required for a 
frequency change effective at the end of the stated term of 
a license. The Commission’s rationale was then, and is 
now, that after expiration of a license the licensee has no 
rights whatsoever. Thus, in Saltzman, the Commission 
stated to the U.S. District Court here: 


““[N]o property rights of this plaintiff are or can be 
involved [in the denial of a hearing] because: 


“(a) This plaintiff has, upon making application 
for license and renewal of license, executed written 
waivers of any claim to the use of any particular fre- 
quency or of the ether as against the regulatory power 
of the United States because of previous use of the 
same, whether by license or otherwise, and independ- 
ent of such waivers as against said regulatory power 
have no property or other vested right in the frequency 
of 1,150 kilocycles; .... 


““(¢) No attempt was made by the action complained 
of to either limit or curtail the effect of any license or 
instrument of authorization issued to plaintiff by the 
commission and the effective date of said General 
Order No. 87 and the resulting reallocation was 
expressly limited to the expiration of a license 
period ....’?” 


Despite this contention of the Commission, the District 
Court granted the requested preliminary injunction and, on 
appeal, this Court affirmed the District Court’s action. 
Thus, the Saltzman case holds that a licensee—whatever 
other rights it might or might not have when its license 
expires—is entitled to a prior evidentiary hearing on the 


17 Answer to bill and supplemental bill, Transcript of Record, pp. 30, 34, 
Saltzman v. Stromberg-Carleon Tel. Mfg. Co., 60 App. D.C. 31, 46 F.2d 612 
(1931). 
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question whether the frequency on which it operates should 
be changed upon the expiration of a license period.* 


The Commission below attempted to distinguish the in- 
stant proceeding from the three 1931 cases on the basis of a 
statement in Monocacy Broadcasting Co. v. Prall, 67 App. 
D.C. 176, 179, 90 F.2d 421, 424 (1937), that Saltzman in- 
volved a change ‘‘during a license period.’’? However, as we 
have previously noted, the Saltzman order was issued dur- 
ing the license period but was not to become effective 
until the expiration of that period. 60 App. D.C. at 31-32, 
46 F.2d at 612-13. The same is true in the Courier- 
Journal and Westinghouse cases. The order at issue here 
has the identical chronology: it was issued during a license 
period, with the change in frequency to become effective 
upon the expiration of that stated period. Hence, the 
Monocacy statement supports Marietta’s right to an evi- 
dentiary hearing. 

It is clear that, after the three 1931 cases were decided, 
the Commission construed them as precluding changes 
in frequencies, regardless of when the change was to be 
made effective, without prior evidentiary hearings. The 
term of broadcast licenses had been increased from three 
months to only six months (see Federal Radio Comm’n, 
Fifth Ann. Rep. 14 (1931)), in contrast to the present 
period of three years. Under its present theory, the Com- 


18 In go holding, the Court also necessarily disposed of Mr. Davis’ statement 
on a bill containing language identical to §4(f) of the 1927 Radio Act—a 
statement relied upon by the Commission below. (B. 2268). Mr. Davis, the 
Commerce Department Solicitor, had stated in 1926 that such language ‘‘is 
intended to prevent arbitrary changes in call letters, wave lengths and power 
of a given station; within the license period ....’’ Hearings on H.E. 5589 
Before the House Committee on Merchant Marine and Fisheries, 69th Cong., 
1st Sess. 22 (1926). Of course, Mr, Davis did not say that §4(f) did not 
apply to changes effective upon the expiration of a license period. In any 
event, the Commission’s present construction of the Davis statement—that 
$4(f£) applied only to changes during the license period—is identical to the 
Commission’s argument in the Saltzman case. Hence, in rejecting that argu- 
ment, the Court in Salteman necessarily rejected the construction and signifi- 
cance attributed by the present Commission to the Davis statement. 
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mission could have dealt with the continuing problem of 
shifting stations, either to eliminate interference or to 
accomplish a more equitable distribution of radio broad- 
cast facilities, by changing frequencies effective upon the 
expiration of a license period without affording hearings 
to the affected licensees. Indeed, in view of the serious- 
ness of these problems, there was strong incentive to pro- 
ceed in this manner. Under these circumstances, the failure 
of the Commission, after these cases were decided, to 
proceed to change frequencies without prior hearings, nec- 
essarily shows the Commission’s acceptance of these three 
cases as barring the approach attempted by the Commis- 
sion in the present proceeding. 


a. Section 303(f) of the Communications Act of 1934. 
It is against the background of the 1931 Saltzman, 
Courier-Journal and Westinghouse decisions that Section 
303(f) of the 1934 Communications Act must be appraised. 
Those decisions, which were reported directly to Congress 
(see Federal Radio Comm’n, Fourth Ann. Rep. 47-48 
(1930); Fifth Ann. Rep. 66-67, 69, 71-72 (1931)), held 
that the 1927 Act required evidentiary hearings before 
frequency changes could be ordered, even though Section 
4(f) of that Act, which dealt with changes of frequency, 
contained no specific provision to that effect. Accordingly, 
by 1934 Congress could have concluded that the question 
of evidentiary hearings had been settled by the courts 
in the affirmative and required no new legislation. 


Congress did not take this course. Notwithstanding the 
three court decisions, it converted old Section 4(f£) into 
new Section 303(f) and in the process inserted the specific 
hearing requirement.” In so doing, it followed General 
Counsel Webster’s suggestion and thereby dispelled any 


19 The Commission has recently emphasized to this Court the Congress’ 
knowledge, when it enacted the 1934 Communications Act, of judicial decisions 
under the Radio Act of 1927. See Brief for Appellee, pp. 21-22, D.C. Cir. Case 
No. 16,526, Suburban Broadcasters v. FCC. 
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vestige of doubt that the Commission must grant evidenti- 
ary hearings before ordering changes in broadcast fre- 
quencies. 


e. Commission Construction of Section 303(f). Prior 
to the instant proceeding the Commission had consistently 
interpreted Section 303(f) as requiring evidentiary hear- 
ings in advance of final orders changing broadcast fre- 
quencies. This was first shown in Commission Order No. 
15, 2 F.C.C. 11 (1936), issued about two years after the 
enactment of the 1934 Communications Act. The Com- 
mission there proposed a general change in its frequency 
allocation table, but specifically stated that any dissatis- 
fied licensee whose frequency would be changed could have 
a prior evidentiary hearing. See also Assignment of FM 
Frequencies, 11 F.C.C. 1511 (1945). No effort was made 
to cut off licensees’ rights to evidentiary hearings by mak- 
ing the changes effective at the end of a license period. 


Similarly, in numerous cases where applications could 
be granted only if existing radio stations were to change 
their frequencies, the licensees of the existing stations 
were afforded full evidentiary hearings. Hearings were 
not limited, as the Commission has ordered here, to the 
sole question whether the change should be made effective 
prior to the license’s expiration date. E.g., Missionary So- 
ciety of St. Paul the Apostle, 3 F.C.C. 519 (1936) ; Miners 
Broadcasting Service, 11 F.C.C. 436 (1946) ; WLEU Broad- 
casting Corp., 12 F.C.C. 423 (1947). Included also was 
the question of whether such a change should be made. 


20 The Commission relied below on certain Commission orders changing 
non-broadcast frequencies (See R. 2270, n. 3). But the orders involved only 
non-broadeast facilities obtained at slight expense. Thus, in Industrial Radio 
Service, 17 Pike & Fischer R.R. 1569, 1570 n. 2 (1958), a manufacturer of 
transmitter-receivers used in the non-broadcast field stated that they were 
sold for less than $100 per unit. In not one cited case was the question of 
a prior evidentiary hearing raised either before the Commission or before any 
court, probably because of this minimal expense. The generally small invest- 
ment, plus the usual provision for a long amortization period, plus the fact 
that the proceedings frequently resulted in attractive new frequencies for all 
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The Commission has consistently advanced the same con- 
struction of Section 303(f) in dealing with prospective 
changes in television frequencies. In the Fresno Deinter- 
miature Case, 15 Pike & Fischer R.R. 1586i (1957 ), 19 ad. 
1581 (1960), the Commission stated (19 id. at 1592): 


‘‘Rather, we think it is the clear meaning of the 
proviso [in § 303(f)] that no rale or rule amendment 
adopted pursuant to the general rule making power 
may be applied in the case of a station licensee so as 
to modify its license in respect of frequency, power 
or times of operation unless the licensee consents or, 
if it does not so consent, it is given an opportunity 
to establish, in an evidentiary hearing, that such change 
would not serve the public interest or enable the pro- 
visions of the Act to be more fully complied with.” 


And in at least one case the Commission granted an evi- 
dentiary hearing to a permittee who was dissatisfied, as 
here, with the proposed shift of his station frequency from 
a VHF to a UHF channel. Evansville Deintermiature 
Case, 15 Pike & Fischer R.R. 1573, 1585 (1957), aff’d sub 
nom. Owensboro On The Air, Inc. v. United States, 104 App. 
D.C. 391, 262 F.2d 702 (1958), cert. denied, 360 U.S. 911 
(1959). Finally, there is a host of additional cases in 
which the Commission acknowledged the right of affected 
television licensees to full evidentiary hearings if they so 
desired.” 


ee 
concerned, undoubtedly contributed to this lack of interest in an evidentiary 
hearing on the part of the non-broadcast licensees. See, ¢.g-., Motor Carrier 
Radio Service, 17 Pike & Fischer B.R. 1665 (1958); Public Safety Radio 
Services, 17 Pike & Fischer R.R. 1553 (1958). However, in at least one 
case not cited by the Commission a hearing was granted upon the request 
of 2 dissatisfied licensee. Domestic Fixed Service, 12 Pike & Fischer RR 
1547 (1955). 


21 See, ¢.g., Louisiana Purchase Co., 15 Pike & Fischer R.R. 116, 117-18 
(1957); Albany-Schenectady-Troy Deintermixture Case, 15 id. 1501, 1512, 
1514¢ (1957); Channel Assignments in Pittsburgh-Youngstown, 17 id. 1563, 
1567, 1568¢, 1568e (1957) ; Channel Assignments in Winston-Salem—High 
Point—Greensboro, 17 id. 1645, 1657 (1958) ; Columbus Deintermixture Case, 
18 id. 1723, 1729 (1959) ; UHF Channel Assignments in New England, 20 id. 
1637, 1639 (1960); UH Assignments in Pennsylvania, 21 id. 1539, 1545 
(1961) ; Channel Assignment in New Bedford, Mass., 21 id. 1691, 1692 (1961). 
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And in none of the foregoing orders—general or spe- 
cific—did the Commission so much as suggest that it made 
any difference when the license would expire. A good 
illustration was the Commission’s Third Notice of Further 
Proposed Rule Making, 16 Fed. Reg. 3072, 3073 (April 7, 
1951), which led to the issuance of its Sixth Report on Tele- 
vision Allocations, 1 Pike & Fischer R.R. (Part 3) 91: 601 
(1952). The Commission directed some thirty-one licensees 
and permittees to show cause, under Sections 312(b) (the 
predecessor to Section 316) and 303(f), why their licenses 
and permits should not be modified to specify different 
channels. - No attempt was made to distinguish as among 
these licensees and permittees even though their licenses 
or permits necessarily expired at widely-differing times. 


£. Congressional Ratification of Commission’s Prior In- 
terpretation. The Commission has advised Congress of its 
practice in granting full evidentiary hearings where fre- 
quency changes were contemplated. In turn, Congress has 
expressed no disapproval of the practice and has made no 
effort to amend any provision of the Act, including Section 
303(f), to permit a different approach. See, ¢.g., Tele- 
vision Inquiry: Hearings Before the Senate Committee on 
Interstate and Foreign Commerce, 85th Cong., Ist Sess. 
3306-08 (1957) : 


“Mr. Cox [Counsel for the Co: ittee]. Will you ex- 
plain the difference in procedure which the Commis- 
sion employed in effecting deintermixture in the Peoria 
area, where the V is not on the air, and in the Evans- 
ville situation, where the V has been operating? 


“Mr. Baxzr [General Counsel of the Commission]. 
The answer to that question is that in the Evansville 
case you had a station operating which, under the pro- 
visions of 303(f) and 316, required—even though you 
had made a prima facie public interest determination 
—that you gwe them an opportunity for a hearing be- 
fore you modify their frequency.”’ 


‘Tn the Peoria case .. . where you did not have 
an operating station licensee on the air, you have made 
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the public interest finding in the rulemaking and 
were not required under the law to give them a hear- 
ing. Since you are required in different cases to give 
different procedures, obviously the Commission would 
follow the one under the facts which is required by 
the law. 

“Mr. Cox. It is a correct assumption that the un- 
conditional grant of certain VHF channels in Evans- 
ville... required the pursuit of a different procedure 
here? 


“Mr. Baxer. That is correct.’’ (Emphasis added.) 


Mr. Baker’s disclaimer of summary Commission power 
takes on added significance in light of Mr. Cox’s previous 
questioning. Mr. Cox had criticized the Commission for 
assigning VHF stations to certain communities, on the 
ground that it would make it legally difficult ultimately to 
deintermix these communities. Television Inquiry, supra, 
at 120, 3279-80, 3284. If the Commission believed it had 
the power to shift any VHF station to the UHF without a 


hearing at the end of its stated license term, certainly it 
would have said so. 


In view of its knowledge of the Commission’s continuing 
interpretation of Section 303(f), the failure of Congress to 
amend that section indicates a Congressional conclusion 
that the Commission’s prior construction was correct. 
Helvering v. Wimmill, 305 U.S. 79, 83 (1938) (‘‘Treasury 

. . interpretations long continued without substantial 
change, applying to unamended . . . statutes, are deemed to 
have received congressional approval and have the effect 
of law.’’?); NLRB v. Gullett Gin Co., 340 U.S. 361, 365-66 
(1951) (Congress deemed to have accepted consistent ad- 
ministrative interpretation of statutory provision). And 
the Congressional inaction takes on added significance in 
view of extensive amendments made by Congress in recent 


22 To the same effect, see the testimony of Commissioners Hyde (Television 
Inquiry, supra, at 24), McConnaughey (id. at 120-21, 3174) and Craven (id. 
at 3188). 
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years to other parts of the 1934 Communications Act. 
E.g., Communications Act Amendments, 1960, 74 Stat. 889; 
P.L. 87-192, 75 Stat. 420 (1961). 


The Commission has, then, represented to Congress that 
the procedure urged by Marietta here was required by 
law and followed by the Commission. Congress has ac- 
cepted the Commission’s view. The Commission has not 
asked Congress for any amendment to its statutory author- 
ity. Nor has Congress acted on this matter sua sponte. 
Under these circumstances, the Commission’s new inter- 
pretation of the law is particularly surprising. 


C. The Authorities Relied on by the Commission Below Do Not 
Support Its Denial of « Full Evidentiary Hearing to Marietta. 


1. Statutory Provisions. 


In denying Marietta a full evidentiary hearing on the 
deletion of Channel 10, the Commission relied on various 
parts of Sections 301, 304, 307(d) and 309(h) of the Com- 
munications Act. (R. 2268). These provisions were de- 
signed to confirm the Commission’s power to allocate broad- 
casting frequencies; they made clear that licensees have no 
property rights in a particular frequency or frequencies. 
Hearings on S. 1 and S. 1754 Before the Senate Committee 
on Interstate Commerce, 69th Cong., 1st Sess. 110 (1926) ; 
Hearings on H.R. 5589 Before the House Committee on 
Merchant Marine and Fisheries, 69th Cong., 1st Sess. 27 
(1926). 


23‘<TNJo ... license shall be construed to create any right, beyond the 
terms, conditions and periods of the license.’’ (§ 301, 47 U.S.C. § 301). The 
applicant for a license must sign ‘‘a waiver of any claim to the use of any 
particular frequency or of the ether as against the regulatory power of the 
United States because of the previous use of the same, whether by license or 
otherwise.’? (§ 304, 47 U.S.C. § 304). ‘‘No license granted for the operation 
of a broadcasting station shall be for a longer term than three years ....’’ 
(§ 307(d), 47 U.S.C. § 307(d)). ‘‘The station license shall not vest in the 
licensee any right to operate the station nor any right in the use of the 
frequencies designated in the license beyond the term thereof ....’’ (§ 309(h), 
47 U.8.C. § 309(h)). 


38 


These sections did not, however, purport to deal with the 
procedures by which the Commission should exercise such 
powers. Those procedures were spelled out in other pro- 
visions of the Act which we have previously discussed— 
Section 316 (license modifications) ; Section 303(f) (changes 
in frequency) ; Section 309(e) (evidentiary hearing on re- 
newal applications) ; Section 307(d) (right to file renewal 
application; right to operate pending disposition of that 
application). And since the right here asserted is pro- 
cedural—i.e., the right to an evidentiary hearing—the Com- 
mission’s statutory authorities are not in point. 


The courts have stressed that the absence of any vested 
rights does not vitiate the specific procedural rights held 
by a licensee. The contrary argument was put forward 
by the Commission and rejected by this Court in National 
Broadcasting Co. (KOA) v. FCC, 76 App. D.C. 238, 132 
F.2d 545 (1942), aff’d, 319 U.S. 239 (1943) : 


“<[ T]he Commission’s argument is untenable that ap- 
pellant has no right to be heard because it has no 


vested right in the frequency, or im its license or 
status thereunder. . . . The fallacy is that one who 
has no such vested right has therefore no procedural 
protections in relation to the more tenuous rights, 
privileges or status he possesses. . . . That it may be 
deprived of these and that the Commission has dis- 
cretion to take them away, wholly or in part, does not 
mean that it can do so in an unfair manner or with- 
out hearing.’’ 76 App. D.C. at 242, 132 F.2d at 549. 
(Footnotes omitted.) 


The Supreme Court similarly recognized the weakness 
of the Commission’s argument here that the existence of 
regulatory power precludes the existence of procedural 
protection. In Ashbacker Radio Corp. v. FCC, 326 US. 
327 (1945)—a case holding that an applicant was entitled 
to a comparative, evidentiary hearing on another mu- 
tually-exclusive application—the Court stated: 


“Of course the Fetzer license, like any other license 
granted by the Commission, was subject to certain 
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conditions which the Act imposes as a matter of law. 
_.. No licensee obtains any vested interest in any fre- 
quency. The Commission . .. may revoke any sta- 
tion license . . . and may suspend the license of any 
operator... . It may also modify a station license. 
... And licenses for broadcasting stations are limited 
to three years. . . . But in all those instances the 
licensee is given an opportunity to be heard before 
final action can be taken.’’ Id. at 331-32. (Footnotes 
omitted.) 


In brief, the provisions of the Communications Act cited 
by the Commission below do not operate to weaken the 
procedural rights granted to Marietta by other provisions 
of the Act. 


2. Allocation-of-Channel Cases. 

The Commission also cited a number of cases in which 
this Court has passed upon the allocation of television 
channels.* The cases were said to stand for the proposi- 
tion that the Commission has ‘‘authority . . . to allocate 


channels to communities by rule-making proceedings. .. .”’ 
(BR. 2269). Unlike the situation here, however, in none of 
these cases, except WIRL, Peoples and Owensboro, was a 
licensee or permittee operating on the channel which the 
Commission deleted. WIRL is clearly distinguishable. 
Owensboro and Peoples support Marietta’s position. 


In Logansport, the person attacking the Commission’s 
channel assignment by rule making was not an existing 


24 Peoples Broadcasting Co. v. United States, 93 App. D.C. 78, 209 F.2d 
286 (1953) ; Logansport Broadcasting Corp. v. United States, 93 App. D.C. 
342, 210 F.2d 24 (1954); Coastal Bend Television Co, v. United States, 98 
App. D.C. 251, 234 F.2d 686 (1956); Van Curler Broadcasting Corp. v. 
United States, 98 App. D.C. 432, 236 F.2d 727 (1956), cert. denied, 352 U.S. 
935 (1956); WIRL Television Co. v. United States, 102 App. D.C. 341, 253 
F.2d 863 (1958), vacated on other grounds, 358 U.S. 51 (1958); Mackey v. 
United States, 103 App. D.C. 146, 255 F.2d 898 (1958) ; Springfield Television 
Broadcasting Corp. v. FCC, 104 App. D.C. 13, 259 F.2d 170 (1958), cert. 
denied, 358 U.S. 930 (1989) ; Owensboro On The Air, Inc. v. United States, 
104 App. D.C. 391, 262 F.2d 702 (1958), cert. denied, 360 U.S, 911 (1959). 
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licensee, nor apparently even an applicant for a license. 
Accordingly, unlike the appellant here, it could not and 
did not contend that the rule making had modified the fre- 
quency of its station. Under these circumstances, the Com- 
mission should find no comfort here in the Logansport 
statement that ‘‘rule making is not transformed into 
adjudication merely because the rule adopted may be de- 
terminative of specific situations arising in the future.’’ 
93 App. D.C. at 345, 210 F.2d at 27. 


In Coastal Bend, Van Curler, Mackey, and Springfield, 
UHF licensees were protesting the assignment of (or, in 
Mackey, the failure to assign) VHF stations to their com- 
munities. There, too, the rule making in issue did not 
change the frequencies of petitioners’ stations. Two recent 
cases, Friedman v. FCC, 105 App. D.C. 47, 263 F.2d 493 
(1959), and Gerico Investment Co. v. FCC, 103 App. D.C. 
141, 255 F.2d 893 (1958), have confirmed that such assign- 
ment of a VHF channel to a given community does not 
modify the existing UHF licenses in that community—no 
electrical interference is created and broadcast licensees 
are not immunized from economic competition. 


WIRL is inapposite. It is true that the petitioner there 
held a construction permit for Channel 8 and that the 
Commission, in a rule-making proceeding, had deleted that 
channel and had substituted Channel 25 for it. Similari- 
ties to the instant proceeding stop at that point. First, the 
WIRL petitioner had not started to construct the station, 
much less to commence operation. Second, its construc- 
tion permit for Channel 8 contained the express condition 
that Channel 25 could be substituted without an evidentiary 
hearing. None of these circumstances is present here. 


The two remaining decisions cited by the Commission 
are Peoples and Owensboro. But far from supporting the 
Commission’s procedure below, they demonstrate its in- 
validity. In each case, as this Court noted, the Commis- 
sion had afforded the affected station the opportunity for 
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a full evidentiary hearing on the deletion issue. Peoples, 
93 App. D.C. at 80, 209 F.2d at 287, And in Owensboro 
this Court stated that the station was entitled, as a matter 
of right, to a full evidentiary hearing, provided by the 
Commission in that instance but denied to Marietta here. 
The Court stated: 


‘<[The Channel 7 permittee] . . . correctly contended 
f that as permittee of VHF Channel 7 it was entitled to 
: sefull hearing under § 316 of the Communications Act. 

* e * 

“[T]he Commission on March 1, 1957, released its 
Report and Order. ... [The Channel 7 permittee] ... 
pursuant to the requirements of §316 of the Com- 
munications Act of 1934 was ordered to show cause 
why VHF Channel 7 should not be reallocated to 
Louisville, and its entitlement to a hearing .. . thereto 
was recognized.’? 104 App. D.C. 391, 394, 395, 262 F.2d 
702, 705, 706. (Emphasis added.) 


IL THE PARTICULAR CIRCUMSTANCES OF THIS CASE REQUIRED THE 
COMMISSION TO GRANT MARIETTA A FULL EVIDENTIARY HEAR- 
ING. 

A. The Nature of the Proceeding Required an Evidentiary 

Hearing. 

Even if Sections 303(f) and 316(a) were held not to 
preclude an exclusively rule-making procedure in a general 
deintermixture case involving numerous stations, those 
statutory provisions still control the case below by rea- 
son of its nature and limited scope and its factual issues 
and hence, together with the demands of due process under 
the Fifth Amendment, require an evidentiary hearing for 
Marietta. 


Traditionally, rule making involved ‘‘the issuance of 
regulations or the making of determinations which are ad- 
dressed to indicated but unnamed and unspecified persons 
or situations ....’’ Fuchs, Procedure in Administrative 
Rule-Making, 52 Harv. L. Rev. 259, 265 (1938). In much the 
same vein, the initial drafts of the Administrative Proced- 
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ure Act of 1946 defined a rule ‘‘as any agency statement 
of general applicability designed to implement... .” Sen- 
ate Judiciary Committee Print of June, 1945, S. Doe. No. 
248, 79th Cong. 2d Sess. 13 (1946). 


Of course, Section 2(c) of the Act, as finally passed, con- 
tains the words ‘‘or particular”’—the full definition of 
‘¢yyle’’? therefore reads ‘‘any agency statement of general 
or particular applicability ....” But, as Professor Davis 
has pointed out, the original purpose of the bill was never 
changed and the ‘‘traditional meaning of the word ‘rule’ re- 
mains....’? 1 Davis, Administrative Law § 5.02 at 296 
(1958). In other words, the orthodox limitations on agency 
rule making which prevailed at the time of the 1934 Com- 
munications Act, were not upset by the subsequent Admin- 
istrative Procedure Act. 


The insertion of the word ‘‘particular’’ in the Adminis- 
trative Procedure Act was explained by the House Judici- 
ary Committee: ‘‘The change of the language to embrace 
specifically rules of ‘particular’ as well as ‘general’ ap- 
plicability is necessary in order to avoid controversy and 
assure coverage of rule making addressed to named per- 
sons.”? §. Doc. No. 248, 79th Cong., 2d Sess. 283 n1 
(1946). This is another way of saying that the insertion 
was made to preserve the legitimate rule-making status of 
proceedings which involve named respondents. The ‘‘or 
particular’’ language in Section 2(c), therefore, does not 
reverse the traditional principle that agency rule making— 
i.e., Without an evidentiary hearing—is improper where 
the parties are limited, where one localized situation is 
involved, where there are competing claims, where questions 
of specific facts are at issue, and where the proceeding 
deals with a change in the frequency on which an existing 
station is operating. 

Expression of the traditional limitations on rule making 


was made by Judge Magruder in 150 E. 47th St. Corp. v. 
Creedon, 162 F. 2d 206, 210 (Emer. Ct. App. 1947). He 
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there differentiated between general price-control regula- 
tions and specific control orders: 


“But the Supreme Court’s discussion [in Bowles v. 
Willingham, 321 U.S. 503 (1944)] was focused on the 
legislative character of the basic rent regulation, af- 
fecting thousands of persons. A proceeding looking 
toward an individual reduction order, in which the 
standards set forth in an adjustment provision of the 
regulation are applied to a particular set of facts re- 
lating to a single landlord, is quasi-judicial in char- 
acter... .’’ 


In Sangamon Valley Television Corp. v. United States, 
106 App. D.C. 30, 269 F.2d 221 (1959), this Court recog- 
nized the necessity of analyzing the real nature of a Com- 
mission proceeding in order to ascertain whether the pro- 
cedure employed therein was proper. The Court em- 
phasized that the Commission’s choice of the labels of 
‘(rule making”? and ‘‘adjudication’’ was not decisive. Care- 
ful appraisal of the procedure below indicates that Mari- 
etta was entitled to a full evidentiary hearing before 
deletion of Channel 10 could be ordered. 


1. The exclusively rule-making proceeding here was not 
general in nature or scope. The final rule did not purport to 
lay down any policy for the future. It dealt solely with the 
deletion of one channel from one specific community and 
its possible reassignment elsewhere. Thus, Marietta, as the 
licensee of the channel proposed to be deleted, was ‘‘ex- 
ceptionally affected . . . upon individual grounds....’’ Bi- 
Metallic Investment Co. v. State Bd. of Equalization, 239 
U.S. 441, 446 (1915). 


2. The proceeding below stemmed from a petition filed 
by the licensee of a Bakersfield UHF station. (R. 1-10). 
That petition had alleged that deletion of Channel 10 was 
necessary to enable the Bakersfield UHF stations to com- 
pete effectively with Marietta. Marietta denied the allega- 
tion and advanced affirmative arguments in favor of retain- 
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ing Channel 10 in Bakersfield. (R. 14-35). Potential appli- 
cants for the Channel 10 facility, should it be deleted from 
Bakersfield, filed comments urging reassignment of the 
channel to their communities. The proceeding thus involved 
the ‘‘resolution of conflicting private claims [as to the use 
of] ... a valuable privilege ... .” Sangamon Valley, 
106 App. D.C. at 33, 269 F.2d at 224. 


3. The Commission resolved certain disputed factual 
questions relevant to its ultimate rule that deletion of 
Channel 10 from Bakersfield would be in the public interest. 
For example, in its written Comments, Marietta had 
alleged, and other parties had challenged, that some 110,000 
television homes within the area served by Channel 10 did 
not have receivers equipped for UHF reception. (R. 1008). 
The Commission rejected the Marietta contention. (R. 
1843). 


Similarly, Marietta had alleged that deletion of Chan- 
nel 10 would create a substantial ‘‘white area,’ in which 
the residents would lose their only television service. (R. 


1009-13). The importance of ‘‘white areas’? to proper 
Commission determinations has been stressed by this 
Court. Television Corp. of Michigan, Inc. v. FCC, — 
App. D.C. —, 294 F.2d 730 (1961). But the Commission 
dismissed the Marietta contention with these words: ‘‘At 
most, we can conclude that the number of people who would 
be without direct television service in this ‘white area’ if 
Channel 10 is deleted would be well under the number 
claimed by Marietta.”’ (R. 1841).” 


The Commission resolved these factual questions against 
Marietta on the basis of paper pleadings. There was no 
evidentiary hearing, no ‘‘live’’ witnesses, no cross-exami- 
nation. Many of the pleadings submitted to the Commission 
contained unsworn allegations of fact. In addition, there 
was no initial decision by a Hearing Examiner, no excep- 


25 Marietta contends that the Commission’s conclusion on this point is 
speculative and without factual support. See pp. 56-60, infra. 
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tions to the Examiner’s decision, and no brief or oral argu- 
ment to the Commission itself—all procedural safeguards 
which would have been available to Marietta had an eviden- 
tiary hearing been permitted. 


4, An evidentiary hearing for Marietta was practicable. 
The Commission’s rule, deleting Channel 10, was issued on 
March 27, 1961. This was twenty months before the end of 
the stated term of Marietta’s license on December 1, 1962. 
During this period the Commission could have granted an 
evidentiary hearing on the deletion issue. After all, 
Marietta has never objected to the traditional practice of 
the Commission in proceeding initially by rule making 
looking to a tentative conclusion on deletion. 


The importance of these elements—scope of the proceed- 
ing, conflicting private claims, factual issues and the prac- 
ticality of an evidentiary hearing—in determining whether 
a hearing is obligatory is revealed in Londoner v. Denver, 
210 U.S. 373 (1908), and Bi-Metallic Investment Co. v. State 
Bd. of Equalization, 239 U.S. 441 (1915), as well as in 
Sangamon Valley. In Londoner v. Denver the Supreme 
Court invalidated a tax assessment imposed on certain 
property owners for a street paving. The tax, equal to the 
cost of the paving, had been apportioned among the prop- 
erty owners in proportion to the benefit which each owner 
had received. The Court held the assessment invalid as a 
violation of due process because the affected property 
owners had not been given a prior hearing. 


In Bi-Metallic, the Supreme Court upheld an action of 
the Colorado authorities increasing the valuation of taxable 
property in Denver without a prior hearing. Mr. Justice 
Holmes, in Bi-Metallic, distinguished Londoner v. Denver 
and set forth the reason why a hearing was required in the 
latter case but not in the former: 

“In Londoner v. Denver ... a local board had to de- 


termine ‘whether, in what amount, and upon whom’ a 
tax for paving a street should be levied for special 
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benefits. A relatively small number of persons was 
concerned, who were exceptionally affected, im each, 
case upon individual grounds, and it was held that they 
had a right to a hearing.’’ 239 US. at 445-46. (Em- 
phasis added.) 
* e * 

‘Where a rule of conduct applies to more than a few 
people it is impracticable that every one should have a 
direct voice in its adoption.”’ 239 USS. at 445. 


In Sangamon Valley, this Court decided that ex parte 
attempts to influence the Commission members vitiated the 
agency’s rule-making action in shifting Channel 2 away 
from Springfield, Illinois, to other communities. The Com- 
mission had argued that such a decision would be incon- 
sistent with Van Curler Broadcasting Corp. v. United 
States, 98 App. D.C. 432, 236 F.2d 727 (1956), cert. denied, 
352 U.S. 935 (1956), characterized as holding that ex parte 
contacts did not vitiate rule-making proceedings. But the 
Court distinguished Van Curler on the ground that—con- 


trary to the situation in Sangamon Valley—the contacts 
there had been “‘ ‘in regard to the nation-wide intermizture 
problem, concerning which the Commission was seeking 
all sorts of advice and information preparatory to setting 
up a general nation-wide rule-making proceeding to deal 
with intermixture,’ ”’ and did not deal with any “particular 
channel assignment.’”* (Emphasis added.) 


Sangamon Valley is important for another reason. In 
denying Marietta a hearing below, the Commission stated 
that ‘‘rule-making is an appropriate course for this type of 
action since it is basically allocation and licensing.’’? (R. 
2270). This affinity for doctrinaire labels had characterized 
the Commission’s argument in Sangamon Valley. As the 
Court stated: 


‘“{he Commission and the intervenor contend that 
because the proceeding now on review was ‘rule- 


26106 App. D.C. at 33 n.6, 269 Food at 224 n6. Tho Court’s quotation was 
from 98 App. D.C, at 435, 236 F.2d at 730. 
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making’, ex parte attempts to influence the Commis- 
sioners did not invalidate it.’? 106 App. D.C. at 33, 
269 F.2d at 224. 


The Court rejected this proposition in language appropri- 
ate here. ‘“‘{W]hatever the proceeding may be called it in- 
volved not only allocation of TV channels among communi- 
ties but also resolution of conflicting private claims to a 
valuable privilege, and . . . basic fairness requires such a 
proceeding to be carried on in the open.” J bid. 


Although there is no allegation of improper contacts in 
the proceeding below, the principle of Sangamon Valley 
applies nonetheless. ‘‘Basic fairness’”’ here requires that 
there be an evidentiary hearing with live witnesses and the 
opportunity to cross examine, particularly in view of the 
scope of the proceeding, the conflict between private claims, 
the factual nature of many issues, and the practicality of 
an evidentiary hearing.” Marietta specified numerous 
issues for consideration in an evidentiary hearing. (R. 
2937-65). Typical examples of such issues were whether 
the operation on Channel 10 in Bakersfield deters the 
development of additional television service in the area, 
whether there would be economic support for any addi- 
tional services, and whether any people would lose their 
only television service were Channel 10 deleted from 


27In this connection, we invite the Court’s attention to the outcome of the 
limited evidentiary hearing given Marietta, The Examiner held for Marietta, 
stating that, ‘‘The present case is illustrative of the futility that sometimes 
plagues the best intentioned when theoretical points prove to be unprovable.’’ 
Initial Decision, Docket No. 13609, October 20, 1961, 22 Pike & Fischer R.R. 
477, 526. The Commission has announced a tentative determination to affirm 
the Examiner’s decision. Public Notice-B, No. 16618, Report No. 173 (Feb. 
19, 1962). This suggests, we submit, that what appears, in a paper rule- 
making proceeding, to be in the public interest may prove illusory when 
subjected to the rigors of an evidentiary hearing. For as the Commission 
and the United States stated to this Court in their ‘‘Opposition to Application 
for Interlocutory Injunction,’’ pp. 5-6, Cases No. 14,046 and 14,047, Evans- 
ville Television, Inc. v. FCC, the Commission ‘‘could very well be persuaded 
as a result of its study of the record in the evidentiary hearing’’ that its 
role-making ‘‘ determinations were in error. . . Pies 
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Bakersfield. These are peculiarly the types of issues which 
are most appropriately resolved in an evidentiary hearing. 
Sound constitutional doctrine, therefore, requires that Sec- 
tions 303(f) and 316(a) be interpreted so as to require 
that Marietta receive a full evidentiary hearing, even if it 
were appropriate, in general deintermixture cases, to pro- 
ceed exclusively by rule making.* 


B. The Commission Is Bound by Its Prior Statement That Marietta 
Would Receive a Full Evidentiary Hearing. 


Prior Commission practice in deintermixture matters 
was to have two separate but allied proceedings. In a rule- 
making proceeding, the Commission decided on a proposed 
deletion. Subsequently, in an evidentiary hearing—previ- 
ously initiated by a show-cause order—the adversely 
affected licensee was offered an opportunity to question 
whether the proposed deletion was, in fact, in the public 
interest. This procedure was consistently followed in num- 
erous cases. See pp. 34-35, supra. 


At the outset of the proceeding below, the Commission 
gave every indication of proceeding in such fashion. It 
issued simultaneously a Notice of Proposed Rule Making 
and an Order to Show Cause, the latter directed to Mari- 
etta. (R. 122-26, 2030-31). Marietta then asked to defer its 
response to the show-cause order until after the conclusion 
of rule making in order that it could, by its response, place 
in issue all matters involved in the rule-making proceeding. 
(BR. 2042-52). 


The Commission denied Marietta’s request, characteriz- 
ing Marietta’s fears on this score as being unfounded : 


‘‘Marietta’s concern in this respect appears to arise 
from a misconstruction of the intent of the rule [Sec- 


28 The point can be decided by statutory construction even though a similar 
result is required by the due-process clause of the Fifth Amendment. See 
Greene v. McElroy, 360 U.S. 474, 509 (1959) (Harlan, J., concurring) : 
‘¢Ample justification for abstaining from a constitutional decision . . . is 
afforded by the Court’s traditional and wise rule of not reaching constitu- 
tional issues unnecessarily or prematurely.’’ 
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tion 1.63(c)] and an unfounded fear concerning a 
possibility that the Commission would be inclined to 
apply it in such fashion as to bar from the evidentiary 
hearing matters to which decisional importance would 
have been attached in our rule making decision. Sec- 
tion 1.63(c) 1s phrased in terms which clearly indicate 
our intention to avoid any such unfair result. It does 
not purport to limit the hearing to the narrow confines 
of the matters explicitly set out in the response to the 
Order to Show Cause, but rather permits consideration 
in a subsequent hearing, of all matters fairly encom- 
passed ‘within the issues’ raised by the response. 
There would appear to be only the remotest kind of 
possibility that any matters which could have de- 
cisional importance in the rule-making proceeding 
would lie beyond the ‘issues’ raised in a response to the 
Order to Show Cause in this deintermixture proceed- 
ing. But even assuming that very unlikely eventuality, 
it would clearly be necessary to avoid application of 
the rule in such fashion as to exclude such additional 
matters from the evidentiary proceeding. (R. 2055-56) 
(Emphasis added.) 


Notwithstanding this representation, the Commission 
subsequently reversed itself and denied Marietta the right 
to a full evidentiary hearing. This reversal was contained 
in the Commission’s Report and Order (terminating the 
rule-making proceeding) and its simultaneous Order speci- 
fying the issues in the evidentiary hearing. The latter 
order gave Marietta an evidentiary hearing on when 
before December 1, 1962, Channel 10 should be deleted. But 
the Commission denied Marietta a hearing on whether 
Channel 10 should be deleted. 


The Commission’s about-face on the scope of the eviden- 
tiary hearing is underscored in its denial of Marietta’s 
subsequent Motion to Enlarge Issues in that hearing. 
Marietta had asked that the Commission include in it the 
question whether Channel 10 should be deleted. In language 
completely at odds with its earlier statement, the Commis- 
sion replied that ‘‘Marietta’s ... suggested . . . ‘issues,’ 
which cover every consideration involved in our determina- 
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tion to deintermix Bakersfield, are improper and its 
‘motion’ to add such issues must be rejected.”? (BR. 2270). 
The Commission made no attempt to explain this repudia- 
tion of its own past practice and its prior statement in this 
case. 


In this respect, the instant case is covered by an alternate 
holding of Sangamon Valley Television Corp. v. United 
States, 106 App. D.C. 30, 269 F.2d 221 (1959). In its notice 
of proposed rule making in that case the Commission had 
inserted a cut-off date before which all ‘‘comments’’ had to 
be filed. This notice ‘‘by plain implication .. . forbade 
submitting material to the Commission’s members after the 
time for filing it with the Commission had gone by.”’ 106 
App. D.C. at 34, 269 F.2d at 225. Nevertheless, the Com- 
mission had permitted certain pleas and other approaches 
to be made, ex parte, after the cut-off date had passed. On 
appeal, this Court held that the Commission had committed 
reversible error by its disregard of its past practice and 
of the procedure which it had announced would control the 
case before it.” 


The doctrine in Sangamon Valley underlies a number of 
Supreme Court decisions. In United States ex rel. Accardi 
v. Shaughnessy, 347 U.S. 260 (1954), the Court decided that 
the Attorney General could not, in a specific case, suspend 
or depart from his own procedural regulations which had 
been designed to enhance an alien’s opportunity to obtain 
favorable consideration of a plea addressed to the Attorney 
General’s discretion. In Service v. Dulles, 354 U.S. 363 
(1957), the Court held that the Secretary of State, having 
promulgated certain procedural standards to govern 
possible discharges for security reasons, could not depart 
from these procedural standards in an individual proceed- 
ing. More recently, in another security case, Vitarelli v. 


2°The Court held such deviation to be fatal even though the procedure 
which the Commission had announced would be followed was not embodied in 
a formal agency rule. 
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Seaton, 359 U.S. 535 (1959), the Supreme Court again 
applied this rule. It held that the Secretary of the Interior 
could not, in the case then pending before him, depart from 
the procedural rules which he had promulgated. Concur- 
ring in that decision, Mr. Justice Frankfurter stated that 
an agency: 
“must be rigorously held to the standards by which it 
professes its actions to be Judged. ... Accordingly, if 
dismissal from employment is based on a defined pro- 
cedure, even though generous beyond the requirements 
that bind such agency, that procedure must be scrupu- 
lously observed .... This judicially evolved rule of 
administrative law is now firmly established and, if I 
may add, rightly so. He that takes the procedural 
pron shall perish with that sword.’’ 359 U.S. at 


Marietta does not contend that an agency is forever 
bound by procedures which it has discretion to promulgate. 
But when it spells out the procedures to be followed in 
a specific case pending before it, it must follow them in 
that case. Repudiation of such procedures at a later stage 
in the ease constitutes a departure from fundamental 
standards of fairness and an abuse of discretion. Just as 
determinations of the Attorney General in Accardi, the 
Secretary of State in Service, and the Secretary of the 
Interior in Vitarelli were reversed because of such repudia- 
tion, here, too, the Commission, in the words of Mr. Justice 
Frankfurter, must ‘‘perish with that [procedural] sword.’’ 


IIL EVEN IF RULE MAKING WERE APPROPRIATE IN THIS TYPE 
OF CASE, THE COMMISSION'S ORDER IS INVALID BECAUSE 
ARBITRARY, CAPRICIOUS AND IN VIOLATION OF STATU- 
TORY STANDARDS. 


It is hornbook law that on order based on rule making 
must be set aside if it is arbitrary and capricious and con- 
trary to statutory standards. See, eg., Armour é Co. 
v. Freeman, No. 16,723, D.C. Cir. Feb. 8, 1962. The 
Commission’s order is deficient on each count. 
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A. The Rule-Making Order Was Arbitrary Because It Was Not 
Based on Any Policy. Did Not Establish Any Policy and Did 
Not Delineate Sutficiently the Basis of the Order. 

Over the last ten years the Commission has marched up 
and down the hill on the question of deintermixture. It has 
made a number of contradictory starts, but has yet to settle 
on any particular policy. In the rule-making proceeding 
below the Commission enunciated no policy and set forth 
no guidelines for the resolution of future, similar cases. 
The Report and Order issued by the Commission thus 
prevents effective judicial review because it fails to disclose 
any general or specific policy on which a rule-making order 
must be predicated. As such, it is arbitrary and capricious. 


In its Siath Report on Television Allocations, 1 Pike & 
Fischer RB. (Part 3) 91:601 (1952), the Commission 
adopted a Table of Assignments allocating specific channels 
to specific communities. Section 3.606 of the Rules of the 
Commission, 47 C.F.R. § 3.606. The Commission there 
determined that intermixture—the assignment of both 
VHF and UHF channels to the same community—would 
best serve the public interest. 1 Pike & Fischer R.R. (Part 
3) at 91:661-91:665. 


In 1954 and early 1955, however, the Commission ex- 
pressed doubts about intermixture. UHF licensees had 
alleged, in petitions to the Commission, that they could not 
compete effectively with VHF stations in their communi- 
ties. The Commission then instituted five rule-making 
eases looking toward the deintermixture of five specific 
communities. See First Report on Deintermiature, 13 Pike 
& Fischer R.R. 1511, 1512 (1955). 


In November 1955 these proceedings—as well as petitions 
seeking deintermixture of other communities—were dis- 
missed. The Commission’s reasoning was that a case-by- 
ease treatment of deintermixture would be unsatisfactory: 


“‘[I]t would not be useful to attempt to find solutions 
[to the television allocations problem] of lasting value 
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within the relatively limited scope of the instant pro- 
ceedings .... [I]t has become clear that these pro- 
ceedings provide an inadequate basis for the formula- 
tion of policies which must take due account of the 
extensive and intricate interrelationships of all parts 
of the Table of Assignments.’’ 13 Pike & Fischer R.R. 
at 1516. 
* e ° 

‘“We believe that any modification of the Table of 
Assignments which would involve significant depart- 
ures from this system of [intermixed channel] assign- 
ments requires a thorough reexamination of the entire 
television structure. The interrelationships between 
the particular circumstances in specific cases and the 
nationwide television system as a whole cannot be dis- 
regarded. In the Commission’s opinion, considerations 
of both fairness and practicability preclude an ad hoc 
approach such as that suggested by the petitioners in 
these proceedings. 13 id. at 1517. (Emphasis added.) 


Having thus rejected an ad hoc approach to the problem 
of television allocations, the Commission subsequently 
instituted, in 1956, a new rule-making proceeding in which 
it ‘‘requested the submission of proposals and comments 
relating to overall solutions on a broad, nationwide basis.”’ 
Second Report on Deintermixture, 13 Pike & Fischer R.R. 
1571, 1573 (1956). In this Second Report, the Commission 
determined that the most promising solution to the problem 
would be to transfer all television stations to UHF fre- 
quencies. 13 id. at 1577. As an ‘‘interim’’ measure, pend- 
ing ‘‘the full implementation of an all-UHF system,’’ the 
Commission started proceedings to deintermix a number of 
communities and invited parties to petition for the deinter- 
mixture of others. 13 id. at 1581, 1583-84. This, then, con- 
stituted a reversal of the Commission’s 1952 view that 
intermixture was generally desirable. 


In these deintermixture proceedings the Commission 
granted to adversely-affected licensees the right to full 
evidentiary hearings. Certain communities were made all 
UHF. £.9., Elmira Deintermiature Case, 15 Pike & Fischer 
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BR. 1515 (1957) ; Fresno Deintermiature Case, 15 id. 1586i 
(1957)2° VHF channels were added to other communities. 
E.g., Albany-Schenectady-Troy Deintermiature Case, 15 id. 
1514a (1957).** Deintermixture was rejected in still others. 
E.g., Hartford Deintermizture Case, 15 id. 1540i (1957) ; 
Madison Deintermiature Case, 15 id. 1563 (1957) ; Channel 
Assignments in Champaign-Urbana, Il., 16 id. 1630, 1634b 
(1958). In the latter case, one ground for rejecting dein- 
termixture was the pendency of a study of long-range solu- 
tions to the television allocations problem. 16 id. at 1634a. 


In April, 1959, the Commission presented a comprehen- 
sive statement to Congress on television allocations and 
its conclusions on the subject.” In this statement the Com- 
mission reported: (1) that deintermixture, either on a se- 
lective community or area basis, was ineffective as a na- 
tional policy; (2) that it was still ‘‘studying’’ various 
courses of action with respect to the problem; (3) that as 
an ‘‘interim policy’’ it was adding VHF channels to some 
‘cimportant population centers.”? The Commission again 
submitted this statement to Congress in February, 1960. 
Hearings, supra n. 32 at 4586, 4591, 4601. 


In brief, prior to the institution of this proceeding in 
June, 1960, the Commission had no announced policy re- 


30 Subsequently, in 1959, the Commission vacated its decision and proposed 
that Fresno be made an all-VHF community. Fresno Deintermixture Case, 18 
Pike & Fischer B.R. 1733, 1744 (1959). In 1960 the Commission came full 
circle and determined that Fresno should be all-UHF, 19 id. 1598a (1960). 


31 Initially, the Commission had made this area an all-UHF one, 15 Pike & 
Fischer B.B. 1501 (1957); it reversed itself on reconsideration, 


82 Statement on Behalf of the Federal Communications Commission, Presented 
by John C. Doerfer, Chairman, printed in Hearings on Television Allocations 
Before the Senate Committee on Interstate and Foreign Commerce, 86th 
Cong., 2d Sess. 4585-611 (1960). Commissioner Lee dissented from this policy 
statement and issued a separate statement, printed in Hearings, supra at 
4665-701. 


55 


garding television allocations and had rejected selective 
deintermixture as the basis for any such policy. 


The Commission’s subsequent decision below did not 
reflect or signal the adoption of a policy of deintermixing 
specific communities. To the contrary, on August 3, 1961, 
after the issuance of its rule-making order below, the Com- 
mission invited interested persons to submit comments on 
the question whether selective deintermixture would con- 
stitute a desirable Commission policy! Notice of Proposed 
Rule Making, Docket No. 14229, 21 Pike & Fischer R.R. 1711 
(1961). 


The varying Commission positions on deintermixture 
thus comprise an unusual chronology. In 1956 the Commis- 
sion reversed the policy set forth in its own 1952 Report. 
By 1959 it had turned away from the tentative conclusions 
in its 1956 Report. And in the instant case, the Commis- 
sion’s order enunciated no policy or guidelines, either di- 
rectly or by implication; the Commission did not even state 


that future cases would be handled on an ad hoc basis. Four 
months later the Commission was requesting comments 
on the general problem of television allocations and the 
desirability of deintermixture. In a sentence, there is no 
discernible rational basis why Marietta was singled out for 
special treatment which included the denial of an eviden- 
tiary hearing. 


The arbitrary nature of the Commission’s action is fur- 
ther indicated by the line of cases setting aside agency or- 
ders for failure to provide the Court with sufficiently speci- 
fic bases for the agency action. “cFindings are essential not 
only to facilitate judicial review by revealing the factual 
basis for agency action but also to reflect the ‘determina- 
tion of policy or judgment which the agency alone is au- 
thorized to make.’ ’? NLRB v. Capital Transit Co., 95 App. 
D.C. 310, 313, 221 F.2d 864, 867 (1955), quoting SEC v. 
Chenery Corp., 318 US. 80, 88 (1943). See also Secretary 
of Agriculture v. United States, 347 U.S. 645, 654 (1954) ; 
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Mississippi River Fuel Corp. v. FPC, 82 App. D.C. 208, 
163 F.2d 483 (1947) (order invalidated for failure by 
agency to sufficiently specify reasons). Having chosen to 
proceed by rule making, it was incumbent upon the Com- 
mission to conform to some previously-established policy 
or perhaps at least to establish some new policy. It did 
neither. Without any predicate of policy considerations, the 
Commission’s order stands as a naked exercise of power 
not rooted in rational considerations and is accordingly 
arbitrary and capricious. There is no ‘‘indication that it 
has exercised the discretion with which Congress has em- 
powered it.’? Phelps Dodge Corp. v. NLEB, 313 US. 177, 
197 (1941). 


B. The Commission Failed to Give Adequate Consideration to 
Important Factors as Required by Sections 1 and 307(b) of 
the Communications Act. 

1. Loss of Service. 


Marietta alleged before the Commission that deletion of 
Channel 10 from Bakersfield would bring about a sig- 
nificant loss of existing television service and would create 
a substantial ‘‘white area’’—an area in which residents 
would be deprived of their only television service. (R. 
1009-13). Contending only that the number of persons 
losing service ‘‘would be well under the number claimed by 
Marietta,’ the Commission tacitly conceded that a ‘‘white 
area’? would be created. (R. 1841).™ 


The necessity for careful appraisal of any ‘¢white area’’ 
stems from Section 307(b) of the Communications Act, 47 
U.S.C. § 307(b), which directs the Commission ‘‘to provide 
a fair, efficient and equitable distribution of radio service. 
_.2? A ‘white area’? problem arose in Radio Cincinnati v. 


33In the limited evidentiary hearing before the Examiner—as to when 
before December 1, 1962, the deletion should be made—the Commission’s 
Broadcast Bureau conceded that a ‘‘white area’’ would be created if Channel 
10 were deleted from Bakersfield. See Initial Decision, Docket No. 13609, 
2° Pike & Fischer B.B. 477, 525-26 (1961). 
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FCC, 85 App. D.C. 292, 177 F.2d 92 (1949), affirming 3 
Pike & Fischer R.R. 1692 (1947), where two radio stations 
sought mutually exclusive authorizations for a power in- 
crease. The first was one of five full-time stations in Cin- 
cinnati, Ohio; the other was the only full-time station in 
Lansing, Michigan. Granting a power increase to the 
Cincinnati station would have provided an additional serv- 
ice to a much greater population than a grant to the 
Lansing station. However, a grant to the Lansing station 
would have provided service to a hitherto ‘‘white area”’ 
with a population of 5,000; the inhabitants were receiving 
no primary daytime service whatsoever. The Commission 
granted the Lansing application, stating: 


“In our opinion as between these applications, a fair, 
efficient, and equitable distribution of radio service 
can be fulfilled only by granting the application of 
WJIM, Inc (WJIM) [Lansing], so that the 5,000 per- 
sons who have no primary daytime radio service at all 
may enjoy the benefits of this medium of mass com- 
munications from at least one station. The fact that 
many more persons, who now receive one or more pri- 
mary services, would receive an additional service if 
the application of The Cincinnati Times-Star (WKRC) 
should be granted is, we think, insufficient to prevail 
against the more acute need of a smaller but sub- 
ae number of persons.’’ 3 Pike & Fischer R.R. 
at 1698. 


The Court of Appeals affirmed the Commission’s language 
and conclusions as ‘‘irresistible’? under Section 307(b). 
85 App. D.C. at 295, 177 F.2d at 95. 


A similar view of Section 307(b) was expressed in Tele- 
vision Corp. of Michigan, Inc. v. FCC, — App. D.C. —, 294 
F.2d 730 (1961). At issue there was a station proposal 
to change the location of its television transmitter. The 
move would have deprived a few people of all television 
service and reduced service to others. Nevertheless, the 
Commission had approved the move on the ground that it 
would have given 103,000 persons an additional television 
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service. The Commission had concluded that this gain in 
service was controlling. On appeal, this Court reversed 
for failure to consider adequately the importance of the 
loss of service to the other individuals: 


“Tt is apparent that the Commission has started with 
the premise that more service to more people—even 
to a group already well served—is prima facie desir- 
able, and that it must then consider whether this ad- 
vantage is offset by the negative factor of loss of serv- 
ice by others. Our Hall opinion [Hall v. FCC, 99 App. 
D.C. 86, 237 F.2d 567 (1956) ] expressed the opposite 
approach—that deprivation of service to any group 
was undesirable, and to be justified only by offsetting 
factors. ... The difference is not merely one of words. 
It is basic to the Commission’s approach to its task. 
Section 1 of the Communications Act... directs the 
Commission to make radio facilities (and presumably 
television also) available as far as possible to ‘all 
the people of the United States.’? Section 307(b) of 
the Act... repeats this mandate, stressing that the 
Commission shall provide a ‘fair, efficient, and equi- 
table distribution’ of service ‘among the several States 
oe — App. D.C. at —, 294 F.2d 
a 5 


In this case the Commission has not complied with these 
Section 307(b) requirements. It did not give careful con- 
sideration either to the extent of the ‘white area’? which 
would result from the deletion of Channel 10, or to the 
service which that area might receive in the future. 


In dealing with the ‘‘white area,”’ the Commission merely 
asserted that the persons in it would be ‘swell under’’ the 
number claimed by Marietta. (R. 1841). It did not ad- 
vance any estimate of its own on this score. It did not 
estimate, even approximately, how many ‘“‘fewer’’ persons 
would be involved than claimed by Marietta. It did not say 
that the number estimated by Marietta was significant or 
insignificant. This is not the careful consideration called 
for in the Television Corporation and Radio Cincinnati 
cases. 
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Not only did the Commission fail to give adequate con- 
sideration to the extent of the ‘‘white area,’’ it also re- 
versed the order of priorities enunciated in the Television 
Corporation decision. The Court there decided that, un- 
der Section 307(b), loss in service was more important 
than gains in service and accordingly must be assigned 
greater weight by the Commission. The Court held that 
the Commission must first consider the ‘‘deprivation of 
service to any group’”’ and then determine whether this 
deprivation is ‘justified . . . by offsetting factors.’? — 
App. D.C. at —, 294 F.2d at 732. 


Here, the Commission took the opposite tack. It first 
considered the ‘beneficial consequences’”’ (7.€., increased 
competitive service) from deintermixing Bakersfield and 
then determined that these “beneficial consequences’’ were 
not outweighed by adverse factors, including necessarily a 
loss of all service by some individuals. (R. 1836). The 
difference between the Commission’s handling of the ‘white 
area’? question here and the treatment required of that 
issue under the Television Corporation case ‘‘is not merely 
one of words. It is basic to the Commission’s approach 
to its task.”? — App. D.C. at —, 294 F.2d at 732. 
The Commission has thus inverted the priority among the 
objectives to be sought in achieving a ‘“‘fair, efficient, and 
equitable distribution’? of television service, as required 
by Section 307(b) and interpreted by this Court. 


The Commission was equally derelict in its considera- 
tion of whether the ‘‘white area”’ would receive serv- 
ice in the future. On this point the Commission merely 
“anticipate[d]’? that the UHF stations would expand their 
coverage by increased power, improved facilities, and other 
measures and ‘‘that the possibility of more service to this 
area than at the present will be enhanced.’’ (R. 1841). 
(Emphasis added.) The Commission did not disclose the 
basis for its anticipation. It did not: analyze the ‘‘possi- 
bility’? of increased service; consider the amount of avail- 
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able revenue in the area; appraise the area’s capacity to 
support sufficient additional facilities for service to the 
‘cwhite area’’; or examine the capacity of the Bakersfield 
area to support more service than is presently provided.* 
Indeed, the Commission did not cite a single fact to sup- 
port its assertion that service would increase. Under these 
circumstances, the Commission’s anticipation of a service 
increase falls within the realm of speculation or of ‘‘wish- 
ful thinking,’? as Commissioner Cross put it in his dissent 
below. (BR. 1852). It certainly does not constitute careful 
consideration. 


Not only did the Commission assert its conclusions with- 
out the support of any factual showing, it also prevented a 
factual showing to the contrary by refusing Marietta’s 
request for deferral of a final determination. Marietta had 
sought the delay to make comparative studies of VHF and 
UHF operations in the Bakersfield area under actual and 
comparable operating conditions and to thereafter submit 
additional written data on the extent of the potential loss 


of service. (R. 1571-606). The Commission denied the 
request on the ground that ‘‘we consider the possibility 
that Marietta’s study would furnish grounds for changing 
our decision herein too remote to justify a substantial 
postponement.”? (R. 1843). Given the Commission’s re- 
liance on unsupported, generalized anticipation, its denial 
of Marietta’s request was an abuse of discretion.* 


34 See Carroll Broadcasting Co. v. FCC, 103 App. D.C. 346, 349, 258 F.2d 
440, 443 (1958) (importance of analyzing available revenues); sec also 
Memorandum of Special Counsel for Senate Committee on Interstate and 
Foreign Commerce, Television Network Begulation and the UHF Problem, 84th 
Cong., 1st Sess. 9-10 (Comm, print 1955) (‘‘. . . there is no real assurance 
that these communities would in fact build their own television stations.’’) 


85 Marietta had filed its deferral motion on December 29, 1960—almost 
two years before the end of the stated term of its license. There was, 
accordingly, ample time for the Commission to receive and consider the study 
proposed by Marietta. Cf. Northwest Airlines, Inc, v. CAB, 90 App. D.C. 158, 
164-65, 194 F.2d 339, 345 (1952). 
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2. Waste of Channel. 

As a VHF frequency, Channel 10 is a valuable facility 
for television broadcasting. VHF channels are limited in 
number. They have the capacity to provide service to great 
numbers of people. The disposition of any VHF chan- 
nel is a critical Commission responsibility in view of 
the Congressional mandate that the Commission shall 
make an “‘efficient’’? distribution of radio and television 
services. The requirement that the distribution must 
be an ‘‘efficient”’ one is set forth in Sections 1 and 307(b) 
of the Communications Act. 


Accordingly, the Commission should have considered 
where Channel 10 might be reallocated in the event its 
deletion at Bakersfield were ordered. The point was specifi- 
cally urged in the proceeding below. (R. 1013-15). Never- 
theless, the Commission refused to grant such considera- 
tion. It stated: 


“Tt therefore is our clear statutory duty to remove the 
channel from Bakersfield irrespective of the separate 


question of where outside the Valley it may thereafter 
be reallocated.’’ (R. 1848). 


The Commission’s refusal to consider possible alternate 
locations for Channel 10 conflicts with its prior decisions 
in similar cases. Thus, in the Hartford Deimtermizture 
Case, 15 Pike & Fischer R.R. 15401, 15502 (1957), the Com- 
mission expressly stated that an ‘“‘important considera- 
tion’? underlying its rejection of proposals to delete 
Channel 3 from Hartford was the fact that the channel 
could not be used ‘‘efficiently’’ elsewhere. In the Madison 
Deintermiature Case, 15 Pike & Fischer R.R. 1563 (1957), 
and the New Orleans Deintermixture Case, 15 Pike & 
Fischer R.R. 1603 (1957), the Commission carefully 
weighed the relative needs of other communities for an 
additional VHF facility in refusing to delete VHF channels 
from Madison, Wisconsin, and New Orleans, Louisiana. 
And in the Springfield Deintermiature Case, 15 Pike & 
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Fischer R.R. 1525 (1957), aff’d sub nom. Sangamon Valley 
Television Corp. v. United States, 103 App. D.C. 113, 255 
F.2d 191, vacated on other grounds, 358 U.S. 49 (1958), the 
Commission, in deciding to delete Channel 2 from Spring- 
field, Illinois, first considered the possibility of efficiently 
relocating Channel 2 elsewhere. Here, the Commission has 
committed the same error which the Supreme Court 
condemned in Secretary of Agriculture v. United States, 
3A7 U.S. 645 (1954), in that it ‘‘has not adequately ex- 
plained its departure from prior norms... .? Id. at 653. 


Unless Channel 10 can be used efficiently elsewhere, a 
valuable frequency will be wasted. Such waste—especially 
in view of the scarcity of VHF frequencies, see Channel 
Assignments in San Francisco and Sacramento, 22 Pike & 
Fischer R.R. 1519, 1526-27 (1961)—can hardly be said to 
foster the ‘‘efficient”’ distribution of frequencies, a key 
criterion by which the Commission’s action must be judged. 
Tn any event, the Commission was required to consider this 
factor. Its refusal to do so was reversible error. 


CONCLUSION 
The Commission’s orders should be set aside. 
Respectfully submitted, 
Exnest W. JENNES 
Joun W. Dovucias 
Herseet Drm 
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Of Counsel: 
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APPENDIX 
Administrative Procedure Act: 
Section 9(b), 60 Stat. 242 (1946), 5 U.S.C. § 1008(b): 


“¢Szo,9. In the exercise of any power or authority— 


“¢(b) Licenses.—In any case in which application is 
made for a license required by law the agency, with 
due regard to the rights or privileges of all the inter- 
ested parties or adversely affected persons and with 
reasonable dispatch, shall set and complete any pro- 
ceedings required to be conducted pursuant to sections 
7 and 8 of this Act or other proceedings required by 
law and shall make its decision. Except in cases of 
willfulness or those in which public health, interest, or 
safety requires otherwise, no withdrawal, suspension, 
revocation, or annulment of any license shall be lawful 
unless, prior to the institution of agency proceedings 
therefor, facts or conduct which may warrant such 
action shall have been called to the attention of the 
licensee by the agency in writing and the licensee shall 
have been accorded opportunity to demonstrate or 
achieve compliance with all lawful requirements. In 
any case in which the licensee has, in accordance with 
agency rules, made timely and sufficient application for 
a renewal or a new license, no license with reference 
to any activity of a continuing nature shall expire until 
such application shall have been finally determined by 
the agency.”’ 


Communications Act of 1934, as amended: 


Section 1, 48 Stat. 1064 (1934), as amended, 50 Stat. 
189 (1937), 47 U.S.C. § 151: 


“Sec, 1. For the purpose of regulating interstate 
and foreign commerce in communication by wire and 
radio so as to make available, so far as possible, to all 
the people of the United States a rapid, efficient, Na- 
tion-wide, and world-wide wire and radio communica- 
tion service with adequate facilities at reasonable 
charges, for the purpose of the national defense, for the 
purpose of promoting safety .of life and property 
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through the use of wire and radio communication, and 
for the purpose of securing a more effective execution 
of this policy by centralizing authority heretofore 
granted by law to several agencies and by grant- 
ing additional authority with respect to interstate 
and foreign commerce in wire and radio communica- 
tion, there is created a commission to be known as the 
‘Federal Communications Commission,’ which shall be 
constituted as hereinafter provided, and which shall 
execute and enforce the provisions of this Act.’’ 


Section 3(c), 48 Stat. 1065 (1934), 47 U.S.C. § 153(c) : 


‘‘Szc. 3. For the purposes of this Act, unless the 
context otherwise requires— 
* e ° 


““(e) ‘Licensee’ means the holder of a radio station 
license granted or continued in force under authority 
of this Act.’’ 


Section 303(f), 48 Stat. 1082 (1934), 47 U.S.C. § 303(f) : 


“«Sec. 303. Except as otherwise provided in this Act, 
the Commission from time to time, as public conven- 
jence, interest, or necessity requires, shall— 

id ° °* 


‘¢(f) Make such regulations not inconsistent with 
law as it may deem necessary to prevent interference 
between stations and to carry out the provisions of 
this Act: Provided, however, That changes in the fre- 
quencies, authorized power, or in the times of opera- 
tion of any station, shall not be made without the 
consent of the station licensee unless, after a public 
hearing, the Commission shall determine that such 
changes will promote public convenience or interest or 
will serve public necessity, or the provisions of this 
Act will be more fully complied with; ...’’ 


Section 307(b), 48 Stat. 1084 (1934), as amended, 49 
Stat. 1475 (1936), 47 U.S.C. § 307(b): 


“Sze. 307. 
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“¢(b) In considering applications for licenses, and 
modifications and renewals thereof, when and insofar 
as there is demand for the same, the ‘Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the 
same.”’ 


Section 307(d), 48 Stat. 1084 (1934), as amended, 66 
Stat. 714 (1952), as amended, 74 Stat. 889 (1960), 47 
T.S.C §307(d) (Supp. 1960) : 


“‘Szc. 307. 


“<(a) No license granted for the operation of a 
broadcasting station shall be for a longer term than 
three years and no license so granted for any other 
class of station shall be for a longer term than five 
years, and any license granted may be revoked as here- 
inafter provided. Upon the expiration of any license, 
upon application therefor, a renewal of such license 
may be granted from time to time for a term of not to 
exceed three years in the case of broadcasting licenses, 
and not to exceed five years in the case of other 
licenses, if the Commission finds that public interest, 
convenience, and necessity would be served thereby. In 
order to expedite action on applications for renewal of 
broadcasting station licenses and in order to avoid 
needless expense to applicants for such renewals, the 
Commission shall not require any such applicant to 
file any information which previously has been fur- 
nished to the Commission or which is not directly ma- 
terial to the considerations that affect the granting or 
denial of such application, but the Commission may 
require any new or additional facts it deems necessary 
to make its findings. Pending any hearing and final 
decision on such an application and the disposition of 
any petition for rehearing pursuant to section 405, the 
Commission shall continue such license in effect... .”’ 


Section 309(e), 48 Stat. 1085 (1934), as amended, 66 
Stat. 715 (1952), as amended, 74 Stat. 891 (1960), 47 
U.S.C. §309(e) (Supp. 1960) : 


““Szc. 309. 


‘<(e) If, in the case of any application to which sub- 
section (a) of this section applies, a substantial and 
material question of fact is presented or the Commis- 
sion for any reason is unable to make the finding spec- 
ified in such subsection, it shall formally designate 
the application for hearing on the ground or reasons 
then obtaining and shall forthwith notify the applicant 
and all other known parties in interest of such action 
and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not 
including issues or requirements phrased generally. 
When the Commission has so designated an application 
for hearing the parties in interest, if any, who are not 
notified by the Commission of such action may acquire 
the status of a party to the proceeding thereon by 
filing a petition for intervention showing the basis for 
their interest at any time not less than ten days prior 
to the date of hearing. Any hearing subsequently held 
upon such application shall be a full hearing in which 
the applicant and all other parties in interest shall be 
permitted to participate. The burden of proceeding 
with the introduction of evidence and the burden of 
proof shall be upon the applicant, except that with re- 
spect to any issue presented by a petition to deny or a 
petition to enlarge the issues, such burdens shall be as 
determined by the Commission.’’ 


Section 312(b), 48 Stat. 1086 (1934) (amended and re- 
numbered Section 316 in 1952, 66 Stat. 718) : 


“Sze. 312. 
e id ° 


“«(b) Any station license hereafter granted under 
the provisions of this Act or the construction permit 
required hereby and hereafter issued, may be modified 
by the Commission either for a limited time or for the 
duration of the term thereof, if in the judgment of 
the Commission such action will promote the public in- 
terest, convenience, and necessity, or the provisions of 
this Act or of any treaty ratified by the United States 
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will be more fully complied with: Provided, however, 
That no such order of modification shall become final 
until the holder of such outstanding license or permit 
shall have been notified in writing of the proposed ac- 
tion and the grounds or reasons therefor and shall have 
been given reasonable opportunity to show cause why 
such an order of modification should not issue.’ 


Section 316, 48 Stat. 1087 (1934), as amended, 66 Stat. 
718 (1952), 47 U.S.C. § 316: 


“Spo. 316. (a) Any station license or construction 
permit may be modified by the Commission either for 
‘a limited time or for the duration of the term thereof, 
if in the judgment of the Commission such action will 
promote the public interest, convenience, and necessity, 
or the provisions of this Act or of any treaty ratified 
by the United States will be more fully complied with. 
No such order of modification shall become final until 
the holder of the license or permit shall have been 
notified in writing of the proposed action and the 
grounds and reasons therefor, and shall have been 


given reasonable opportunity, in no event less than 
thirty days, to show cause by public hearing, if re- 
quested, why such order of modification should not 
issue: Provided, That where safety of life or property 
is involved, the Commission may by order provide for 
a shorter period of notice. 


“¢(b) In any case where a hearing is conducted pur- 
suant to the provisions of this section, both the burden 
of proceeding with the introduction of evidence and 
the burden of proof shall be upon the Commission.”’ 


Radio Act of 1827 (superseded by Communications Act of 
1934) : 
Section 4(f), 44 Stat. 1163 (1927) : 

“Spo, 4. Except as otherwise provided in this Act, 
the commission from time to time, as public conven- 
jence, interest, or necessity requires, shall— 

s e es 


‘(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference be- 
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tween stations and to carry out the provisions of this 
Act: Provided, however, That changes in the wave 
lengths, authorized power, in the character of emitted 
signals, or in the times of operation of any station, 
shall not be made without the consent of the station 
licensee unless, in the judgment of the commission, 
such changes will promote public convenience or in- 
terest or will serve public necessity or the provisions 
of this Act will be more fully complied with; ...” 


Section 11, 44 Stat. 1167 (1927): 


“Sec. 11. If upon examination of any application 
for a station license or for the renewal or modification 
of a station license the licensing authority shall deter- 
mine that public interest, convenience, or necessity 
would be served by the granting thereof, it shall au- 
thorize the issuance, renewal, or modification thereof 
in accordance with said finding. In the event the licens- 
ing authority upon examination of any such application 
does not reach such decision with respect thereto, it 
shall notify the applicant thereof, shall fix and give 
notice of a time and place for hearing thereon, and 


shall afford such applicant an opportunity to be heard 
under such rules and regulations as it may prescribe.”’ 
e e s 
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STATEMENT OF QUESTIONS PRESENTED 


| 
The questions presented, as agreed to by the parties 


in a stipulation approved by order of the Court dated | 


| 
| 


December 28, 1961, are incompletely stated in the brief of 
appellant-petitioner and are set. forth in full below: | 
The Federal Communications Commission issued an order 
in a rule making proceeding amending its table of television 
channel assignments to substitute UHF Channel 23 for VEF 
Channel 10 in Bakersfield, California, effective on December 1, 
1962 (the expiration date set forth in appellant-petitioner's 
current license for Channel 10). Relying on: this order, the 
Commission also instituted an adjudicatory proceeding jin 
which appellant-petitioner has been required to show cause 
why its license should not be modified to specify Channel 23 
instead of Channel 10 prior to December 1, 1962. The Commis 
sion ruled that the question of the ultimate disposition of 


Channel 10 was conclusively determined in the rule making 


proceeding and has declined to enlarge the. issues in the 
adjudicatory proceeding or otherwise to afford appellant- 
petitioner an adjudicatory hearing on the question whether 
Channel 23 should be substituted for Channel 10 in Bakersfield. 
The questions presented by this appeal are: | 


1. Whether the Commission erred in deleting Channel 10 


from Bakersfield, effective December 1, 1962 (the expiration 


date set forth in appellant-petitioner’s current license), and 
purporting to prevent appellant-petitioner from continuing to 
operate on that channel thereafter, by taking such actions in 
a rule making proceeding and by refusing to afford appellant- 
petitioner an adjudicatory hearing on the question whether 
such actions shall be taken, 

2. Whether, assuming the Commission could have acted 
by rulemaking if a matter of more general nature or scope 
were involved, it committed error in the actions and refusal 
referred to above because this proceeding was not general in 
nature or scope, but rather changed the channel assignment 
of a particular station in a particular community, and because 
the Commission resolved conflicting claims and controverted 
issues of fact in rule making rather than in an adjudicatory 
hearing. 

3. Whether, if such actions and refusal are authorized 
by statute, such statute, as applied, violates the due process 
clause of the Fifth Amendment to the Federal Constitution. 


4. Whether! the Commission stated in a formal opinion 


the procedural rights to be afforded appellant—petitioner 


in the proceedings below; if so, whether it subsequently 
reversed its position; and, if so, whether such reversal was 


arbitrary, capricious, or an abuse of discretion. 


5. Whether the Commission abused its discretion] or acted 
arbitrarily or capriciously or otherwise unlawfully in refusing 
to defer its rule making proceeding in order to afford appellant- 
petitioner an opportunity to make and submit to the Commission 
comparative studies of VHF and UHF operation in Bakersfield 
under actual and comparable operating conditions. 

6. Whether the Commission's action in "deintermixing” 
Bakersfield is consistent with Commission policy and, if not, 
whether such action is arbitrary or capricious or otherwise 
unlawful. 

7. Whether (a) the Commission erred in deleting Channel 10 
from Bakersfield without determining that that channel| may be 
used elsewhere, and whether (b) such deletion would otherwise 
result in an unfair, inefficient or unequitable distribution 
of television service. 

8. Whether the Commission erred in failing to jfind 
that deletion of Channel 10 from Bakersfield would deprive 
numerous persons of television service and, hence, would be 
in violation of Sections 1 and 307(b) of the Communications 
Act of 1934, as amended. 

9. Whether the Commission was required to make an 
ultimate finding, supported by mediate findings, that | Chan- 


nel 10 should be deleted from Bakersfield, whether its mediate 


findings failed to support its ultimate finding, and, |if SO, 


whether its ultimate finding was arbitrary or capricious. 


- iii - 


TABLE OF CONTENTS 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
COUNTERSTATEMENT OF THE CASE 

A. Background 

B. This Proceeding 
SUMMARY OF ARGUMENT 
ARGUMENT 

Introduction 


I. The Commission Has Authority To Determine 
The Availability Of Television Channels By 
Rule Making. Marietta Has No Right, By 
Virtue Of Its Prior License To Use A 
Particular Channel, To Demand An Individual 
Adjudicatory Hearing On The Allocation 
Question. 


A. The Applicable Provisions Of The 
Communications Act Authorize The 
Deletion Of Channel 10 By Rule 
Making Effective At The Expiration 
Of Marietta*s License, 


The Legislative History Supports The 
Commission's View. ; 


Sections 316(a) and 303(f) Of The 
Act Apply Only To Changes Effective 
During A License Term And Are Not 
Pertinent Here. 


Past Authorities And Practice Are Not 
Inconsistent With The Commission's Action, 


The Commission Validly Determined Not 


To Follow Its Prior “Deintermixture” 
Practice In Bakersfield. 


Civ) 


The Commission's Procedure Was Appropriate 
To The Circumstances Of This Case. 


The Commission's Determination That The 
Public Interest Would Be Served By Deleting 
Channel 10 From Bakersfield Is Within Its 
Permissible Discretion, 


CONCLUSION 


TABLE OF AUTHORITIES 
Cases: 


American Broadcasting-Paramount Theatres, Inc. v. 
Federal Communications Commission, 108 U.S. App. 


D.C, 83, 280 F. 2d 631 (Cases Nos. 15,399 and 
15,400) 


Ashbacker Radio Corp. v. Federal Communications 
. Commission, 326 U.S. 327. 


Bakersfield Broadcasting Company v. United States, 
105 U.S. App. D.C. 293, 266 F. 2d 697. 


*Bendix Aviation Corp. v. Federal Communications 
Commission, 106 U.S. App. D.C, 304, 272 F, 2d 
533, cert, den. sub, nom, Aeronautical Radio, 


Inc. v. United States, 361 U.S. 965. 19,26,32,34, 
35,36,53,54, 


* Coastal Bend Television Co. v. Federal Communi- 
cations Commission, 98 U.S. App. D.C, 251, 


234 F. 2d 686. 31,32,53 


Courier-Journal Co. v. Federal Radio Commission, 

60 App. D.C, , 46 F, 2d 614, 51 
Evansville Television, Inc. v. Federal Communi- 

Cations Commission, Case Nos. 14,046, 14,047 

(C,A.D.C.) 


Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U.S. 134. 


Federal Communications Commission v. WOKO, Inc., 
329 U.S. 223. 


(v) 


Cases: 


Frontier Broadcasting Co. v. Federal Communi- 
cations Commission, U.S. App. D.C. A 


296 F. 2d 443. 


Gerico Investment Company v. Federal Communi- 
cations Commission, 99 U.S. App. D.C. 379, 


240 F. 2d 410. 


* Gerico Investment Co. v. Federal Communicatidéns 
Commission, 103 U.S. App. D.C. 141, 255 F. 2d 
893. 


Jacksonville Journal Co. v. Federal Communi- 
cations Commission, 101 U.S. App. D.C. 12, 
246 F. 2d 699. 


* Logansport Broadcasting Corp. v. United States, 
93 U.S. App. D.C, 342, 210 F. 2d 24. 


Monocacy Broadcasting Co. v. Prall, 67 App. 
D.c. 176, 90 F. 2d 421. 


* National Broadcasting Co. v. United States, 
319 U.S. 190, 


National Labor Relations Board v. Seven-Up Co., 
344 U.S. 344. 


* Owensboro On The Air, Inc, v. United States, 
104 U.S. App. D.C. 391, 262 F. 2d 702, cert, 
den. 360 U.S. 911. 


Peoples Broadcasting Co. v. United States, 
93 U.S. App. D.C. 78, 209 F. 2d 286. 


Plains Television Corporation v. Federal 
Communications Commission, 108 U.S. App. D.C, 


20, 278 F, 2d 854. 


Radio Station WOW v. Federal Communications 
Commission, 87 U.S. App. D.C. 226, 184 F. 
2d 257. 


Red River Broadcasting, Inc. v. Federal Communi- 
cations Commission, 69 App. D.C. 1, 98 F. 2d 


282. 
(vi) 


31,53,75 


2,5,26, 
31,32,53 


52 


30 


59 


19,60,61 


5,55 


Cases: 


Saltzman v. Stromberg Carlson Telephone Mfg. Co., 
60 App. D.C. 31, 46 F. 2d 612. 


Sangamon Valley Television Corp. v. United States, 
103 U.S. App. D.C. 133, 255 F. 2d 191, cert. 


granted and remanded on other grounds 358 U.S. 49. 


Sangamon Valley Television Corp. Vv. United States, 
106 U.S. App. D.C. 30, 269 F. 2d 221. 


Sangamon Valley Television Corp. v. United States, 
U.S. App. D.C. , 294 F. 2d 742 (June 27, 
1961). 


Securities and Exchange Commission v. Chenery Corp., 
332 U.S. 194. 


* Springfield Television Broadcasting Corp. v. 
Federal Communications Commission, 104 U.S. 
App. D.C. 13, 259 F. 2d 170 cert. den. 358 
U.S. 930. 31,68,75 


Television Corporation of Michigan v. Federal 
Communications Commission, U.S. App. D.C. 
, 294 F. 2d 730. 


Triangle Publications, Inc. V. Federal Communi- 
cations Commission, 110 U.S. App. D.C. 214, 
291 F. 2a 342. 68 


United States ex. rel. Accardi v. Shaughnessy, 
347 U.S. 260. 66 


* united States v. Storer Broadcasting Company, 
351 U.S. 192. 26,30,32, 
34,53 


* van Curler Broadcasting Corp. Vv. United States, 
96 U.S. App. D.C. 432, 236 F. 2d 727, cert. 
den, 352 U.S. 935. 2,31 


Vitarelli v. Seaton, 359 U.S. 535. 66 


Westinghouse Electric Mfg. Co. v. Federal Radio 
Commission, 60 App. D.C. 53, 47 F. 2d 415. 51 


Winnebago Television Corp. v. United States, 103 
U.S. App. D.C. 311, 258 F. 2d 163, cert. denied, 


358 U.S. 930. 75 
Zenith Radio Corp. v. Federal Communications Com- 
mission, 93 U.S. App. D.C. 264, 211 F. 2d 629. 29 ,30,55, 
56 
(vii) 


Administrative Decisions: 


eee 


Assignment of FM Frequencies, 11 F.C.C. 1511 


Elmira, New York and Williamsport, Penns lvania, 
20 Pike & Fischer, R.R. 1653 


Evansville Deintermixture Case, 22 F.C.C. 382, 
23 F.C.C. 49; 15 Pike & Fischer, R.R. 1573 


F.C,C. Order No, 15, 2 F.C.C. 11 


*Presno Deintermixture Case, 22 F.C.C. 365 


Hartford Deintermixture, 15 Pike & Fischer, 
R.R. 1549 


Hatfield, Indiana, 22 F.C.C. 382, affirmed 
Owensboro On The Air, Inc. v. United States, 
104 U.S. App. D.C. 391, 262 F. 2d 702, 


cert. den, 360 U.S. 911 


Madison Deintermixture Case, 15 Pike & Fischer, 
R.R. 1563 


Miners Broadcasting Service, 11 F.C.C. 436 


Missionary Society of St. Paul the Apostle, 
3 F.C.C. 519 


New Orleans Deintermixture Case, 15 Pike & 
Fischer, R.R. 1525 


Peoples Broadcasting Co., 8 Pike & Fischer, 
R.R. 275 


Peoria Deintermixture Case, 22 F.C.C. 342, 
affirmed WIRL Television Co. v. United 
States, 102 U.S. App. D.C. 341, 253 F. 
2d 863, cert. granted and remanded on 
other grounds, 358 U.S. 51 


Springfield Deintermixture Case, 15 Pike 
Fischer, R.R. 1525, 22 F.C.C. 318 


WLEV Broadcasting Corp., 12 F.C.C. 423 


(viii) 


19,55,57 
55 
55,58 


72,77 


Statutes: 


Communications Act of 1934, as amended, 48 Stat. 
1064, 47 U.S.C. 151 et seq.: 


* Section 301 


Section 


* Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 
Section 


Communications 
66 Stat. 711: 


303( f) 


304 

307(b) 
307( d) 
308( a) 
309 

309(a) 
309( b) 
309(e) 
309(h) 
312(b) 
316 

316(a) 
316(b) 
319(c) 
402( a) 
402(b) 


Act Amendments of 1952, 


28, 29,37, 
9,17,18,25,45, 
46,47,48,49,50, 
51,53,57 

29,37 

74,75,76 


38,39,40,46,47,52 


33 
22 
33 
44 
25,29,33,35 
29 


50 


9,17,18,25,45,51,57 


Section 307(d) 
Section 309(b) 


Communications Act Amendments, 1960, Public Law 
86-752, 74 Stat. 889: 


Section 307(d) 
Section 309(h) 


Radio Act of 1927, 44 Stat. 1162: 


Section 1] 
Section 5(h) 
Section 9 
Section 4(f) 
Section 11 


Rules and Regulations of the Federal Communications 
(47 CFR): 


Section 1.63 
Section 1,.328(a) 
Section 4.701 
Section 4.702 
Section 4.801 
Section 4.802 
Section 4.803 


Other Authorities: 


Administrative Procedure Act, 60 Stat. 237, 
5 U.S.C. §1001 et seq. 


Section 9(b) 
Section 2(c) 
Section 4(b) 


Attorney General's Manual on Administrative 
Precedure Act 


Conf. Rept. No. 1918 on S, 3285, 73rd Cong., 
lst Sess. 


Conf. Rept. No. 1918 on S. 3285, 73rd Cong., 
2d Sess. 


72 Cong. Rec. 8051-8053 

74 Cong. Rec. 5203 

74 Cong. Rec. 5206, 5256 

Hearings on H.R. 5589 before the House 
Committee on Merchant Marine and Fisheries, 
69th Cong., Ist Sess. 

Hearings before the Senate Committee on 
Interstate Commerce on H.R. 7716, 72nd 
Cong., lst Sess. 

Hearings on H.R. 7716 before the Senate 
Committee on Interstate Commerce, 72d 
Cong., 2d Sess. 


Hearings on S. 2910 before the. Senate Inter- 
state Commerce Committee, 73rd Cong., 2d Sess. 


(x) 


; Page 
Hearings on S. 1973 before the Subcommittee of the 
Senate Interstate Commerce Committee, 81st Cong., 
lst Sess. 42,43 


Hearings on S. 658 before the House Committee on 37 
Interstate Commerce, 82nd Cong., lst Sess. 37 ,42,43,44 


Hearings before the Senate Committee on Inter- 
state Commerce, 85th Cong., Ist Sess. 54 


H. Rept. Ne. 1179 on H.R. 11635, 71st Cong., 
2d Sess. 49 


H. Rept. No. 1918 on S, 3285, 73rd Cong., 2d Sess. 


H. Rept. No. 1750 on S. 658, 82d Cong., 2d Sess. 


H. Rept. No. 1559 on H.R. 8031, 87th Cong., 
2d Sess. 


H. R. 11635, Tlst Cong., 2d Sess. 
H. R. 7716, 72d Cong., Ist Sess. 
H. R. 7716, 72nd Cong., 2nd Sess. 


Notice of Proposed Rule Making in Docket 
No. 10280, 17 F. R. 7351 


Notice of Proposed Rule Making in Docket 
No. 10361, 18 F. R, 160 


Notice of Proposed Rule Making in Docket 
No. 14229, 21 Pike & Fischer, R.R. 1711 


Report and Order, 18 F. R. 160 19,54 
Report and Order, 18 F. R. 827 19,36,54 
Report and Order, 18 F.R. 1613 36,54 
Report and Order, 23 F. R. 187 6 
Report and Order, 23 F. R. 2676 19 
Report and Order, 23 F. R. 3388 19 


Report and Order, 23 F. R. 4784 19,36,54 


(xi) 


Page 
Report and Order, 23 F. R. 6128 19,36,54 


Report and Order, 23 F. R. 6140 19, 36,54 


Report and Order and Further Notice of 
Proposed Rule Making in Docket No. 11759, 
25 F. R. 2670 


Report and Order in Docket No. 11759, 
25 F. R. 6568 


Second Report on Deintermixture, 13 Pike & 
Fischer, R. R. 1571 


S. Rept. No. 772 on H. R. 9971, 69th Cong., 
lst Sess. 


Ss. Doc. 200 on H. R. 9971 69th Cong., 
2d Sess. 


S. Rept. No. 1578 on H. R. 11635, 71st Cong., 
3rd Sess. 


S. Rept. No. 564 on H. R. 7716, 72d Cong.,. 
lst Sess. 


Ss. Rept. No. 781 on S. 3285, 73rd Cong., 
2d Sess. 


S. Rept. No. 44 on S. 658, 82d Cong., 
lst Sess. 


Sixth Report and Order, Amendment of Table of 
Assignments, Section 3.606 of the Rules and 
Regulations, 17 F. R. 3905, Vol. 1, Part 3 
Pike & Fischer, R. R. 91:599, 47 CFR 3.606 


Third Notice of Further Proposed Rule Making, 
16 F. R. 3072 


*cases chiefly relied upon are marked by an asterisk. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NOS. 16,540, 16,541, 16,684, 16,685 


———_—_—————$—————————— 


TRANSCONTINENT TELEVISION CORPORATION, 
Appellant-Petitioner, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee-Respondent, 


UNITED STATES OF AMERICA, 
Respondent, 


SHASTA TELECASTING CORPORATION, 
KERN COUNTY BROADCASTING COMPANY, 
Intervenors, 


BRIEF FOR APPELLEE-RESPONDENTS 


—_—_—————— 


JURISDICTIONAL STATEMENT | 

This case presently involves four sousolsdated actions 
brought under Section 402(a) and 402(b) of the Communications 
Act of 1934, 48 Stat. 1064, as amended, 47 U.S.C. 402(a) and 
402(b). It is believed, however, that only Case No. 16,685 
is properly before the Court. Case No, 16,685 is a Petition 
for Review filed under Section 402(a) of the Communications 

| 

Act, from a Commission Report and Order in Docket No} 13608, 


| 
released March 27, 1961, amending the Commission's rules to 


substitute television Channel 23 for Channel 10 in Bakersfield, 


aay tee 
California, effective December 1, 1962 (the expiration date of 
appellant-petitioner's current license for Channel 10), and 
from a later Memorandum Opinion and Order in Docket No. 13608 
denying reconsideration, Section 402(a) is clearly the ap- 
propriate mode of review of Commission rule making action which 
allocates television channels, Logansport Broadcasting Corp. 
v. United States, 93 U.S. App. D.C. 342, 210 F. 2d 24; Van 
Curler Broadcasting Corp. v. United States, 98 U.S. App. D.C. 
432; 236 F. 2d 727, cert._den. 352 U.S. 935. 

Case No. 16,684 is a Notice of Appeal filed under 
Section 402(b) of the Communications Act from the same two 
orders of which review is sought in Case No. 16,685, Since 
these orders do nat come within any of the specific categories 
of orders made reviewable under Section 402(b), and similar 
rule making has been held reviewable under Section 402(a), Case 
No. 16,684 should be dismissed. 

Case Nos. 16,540 and 16,541 seek review under Section 
402(b) and Section 402(a), respectively, of interlocutory or- 
ders entered by the Commission in Docket No. 13609, an adjudi- 
catory proceeding held to determine whether appellant-peti- 


tioner's license for Channel 10 should be modified to require 


I/ Review proceedings under Section 402(a) and 402(b) are 
mutually exclusive, since Section 402(a) applies only to those 
proceedings which’ do not lie under Section 402(b). Gerico 
Investment Company v. Federal Communications Commission, 99 U.S. 
App. D.C. 379, 240 F. 2d 410. 


er 


operation on Channel 23 in lieu of Channel 10 prior to 
2 


tion of the present license term on December l, 1962. | 


ever, by a Memorandum Opinion and Order of March 21, 1 


| expira- 


| How- 


962, 


released March 27, 1962 (FCC 62-305), the Commission determined 


that in view of the short time remaining, 
to reach a decision on the merits, 
aminer to take certain additional evidence would have 


required. Accordingly, 


fore, no issue remains concerning Docket No. 13609, 


tion is before the Court relating to the adequacy of t 


designated for hearing in Docket No. 13609. 


In view of the above considerations, 


the only case now properly before the Court is Case No 


‘2/. While these cases originally also sought review of 


Commission's Report and Order released March 27, 1961 
No. 13608, they were dismissed to that extent by this 
order of December 8, 1961. 
also unsuccessfully sought a dismissal of these cases 


it was not p 


since a remand to t 


that proceeding was terminated 


an 
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ground of prematurity insofar as they sought review of, orders 


entered in Docket No. 13609. 
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Sarr. tee 
COUNTERSTATEMENT OF THE CASE 


3/ 
Appellant-petitioner (Marietta), the licensee of VHF 


television station! KERO-TV on Channel 10 in Bakersfield, 
California, challenges the Commission's rule making action 

in a Report and Order (R. 1825-1852) adopted March 22, 1961, 
and released on March 27, 1961, insofar as the Commission 
amended the Television Table of Assignments in Section 3.606 
of its Rules and Regulations (47 CFR 3.606) by substituting 
UHF Channel 23 for VHF Channel 10 at Bakersfield effective 
December 1, 1962, the expiration date set forth in Marietta's 
current license. Marietta also seeks review of the Commis- 


sion’s denial of reconsideration of this action in a Memorandum 


Opinion and Order (R. 2272-2279) adopted September 13, 1961 and rélease 


on September 18, 1961, and of its refusal (R. 2125-2126, 2266- 
2271) to accord Marietta an adjudicatory hearing on the question 
whether Channel 23 should be substituted for Channel 10 in 
Bakersfield upon the expiration of Marietta‘s current license. 


The pertinent facts are as follows: 


3/ By the Court's order dated January 22, 1962, Transcontinent 
Television Corporation was substituted for Marietta Broadcasting, 
Inc., as the appellant and petitioner in these cases. However, 
since Marietta, formerly the wholly-owned subsidiary of Trans- 
continent and now merged into Transcontinent, participated in 
the proceedings before the Commission and since appellant- 
petitioner refers to itself as "Marietta" in its brief, we will 
use the same designation. 


eee 
A. Background 
Since 1945, television channels have been assigned to 
communities in the United States in a table of assignments 
adopted as part of the Commission's rules. On April 14, 1952, 
in its Sixth Report and Order in an allocation peeceensng 
instituted in 1948, 17 F. R. 3905; Vol. 1, Part 3 Pike & 
Fischer, R. R. 91:599, the Commission amended the table of 
assignments, Section 3.606 of the Rules and Regulations, 47 


CFR 3.606, to create a new nationwide plan adding 70 DHF 


| 
(ultra high frequency) television channels to the 12 WHF 


(very high frequency) channels which previously had been 
4/ 


available for television broadcasting. In most communities, 
the Commission, for reasons detailed in the Sixth Report, 
assigned both VHF and UHF channels, The Commission stated 

(17 F.R. 3927; Vol. 1, Part 3 Pike & Fischer, R.R,. at 91:664): 


Because television is in a state of early 
development and the additional consideration 
that the limited number of VHF channels will 
prevent a nation-wide competitive television 
service from developing wholly within the VHF 
band, we are convinced that the UHF band wil 
be fully utilized and that UHF stations will 
eventually compete on a favorable basis with 
stations in the VHF. The UHF is not faced, as 
was FM, with a fully matured competing servijce. 
In many cases UHF will carry the complete burden 
of providing television service, while in other 
areas it will be essential for providing competi- 
tive service. In view of these circumstances, we 


4/ See Logansport Broadcasting Corporation v. United States, 
93 U.S. App. D.C. 342, 210 F. 2d 24; Peoples Broadcasting Co. 


United States, 93 U.S. App. D.C. 78, 209 F. 2d 286. 


Pay ae 
are convinced that stations in the UHF band 
will constitute an integral part of a single, 
nation-wide television service. 
Bakersfield, California was assigned VHF Channel 10 and UHF 
Channel 29 (R. 1832). In 1958, UHF Channels 17 and 39 were 
3/ 
added (23 F.R. 187). 
However, UHF channels have not been extensively used 


to provide service to the public, particularly where inter- 


mixed with VHF channels. This problem has been common to 


cities throughout the United States (see Second Report on 


Deintermixture, 13 Pike & Fischer, R.R. 1571) and has been 
recognized by this Court. Jacksonville Journal Co. v. Federal 
Communications Commission, 101 U.S. App. D.C. 12, 246 F. 2d 
699. Thus, the Commission stated in 1956 that because of the 
limitation to 12 channels in the VHF band and the difficulties 
which had been experienced in achieving full utilization of the 
70 UHF channels: 


The . .'. successful operation of a larger 
number of stations has been impeded in numerous 
markets by the absence of a greater number of 
more nearly competitive facilities despite the 
need for and the capacity of such markets to 
support a larger number of television outlets. 
Accordingly, in our evaluation of the numerous 
diverse proposals before us, and in our deter- 
mination of the course which in our judgment 
offers the best possibilities for both the 
immediate and long range expansion of the nation's 
television services we have kept in mind the 
paramount need for more competitive services. 


Ey This action of the Commission was affirmed in Bakersfield 
Broadcasting Company v. United States, 105 U.S. App. D.C. 293, 
266 F. 2d 697. 


SF as 

(Second Report on Deintermixture, 13 Pike & Fischer, 
6/ 

at 1574.) 


R.R. 1571 


In Bakersfield, Station KERO-TV has operated on Channel 


10 since 1953 (R. 1832). 


on Channel 29 since 1953 and Station KLYD-TIV has been 


on Channel 17 since November of 1959, no station has 
7 


established on Channel 39 (R. 1832). 


Although Station KBAK-TV ha 


s operated 


| Operating 


been 


Moreover, neither of the two operating UHF stations has provided 


a competitive service comparable to Marietta's VHF st 
for their relatively modest facilities, as compared t 
of Station KERO-TV, have not permitted the wide-area c 


of the more favorable site and facilities employed by 


KERO-TV (R. 1832-1833). See infra, p. 14. 


B. This Proceeding 


By a Notice of Proposed Rule Making issued on 


ation, 
io those 
| 
overage 


Station 


jJune 27, 


1960, the Commission instituted a rule making proceeding in 


Docket No. 13608 to consider whether the public interest would 


be served by a proposal to amend Section 3.606 of its rules by 


deleting Channel 10 from Bakersfield and by adding two UHF 


‘6/ In a Notice of Proposed Rule Making (Docket No. 
Pike & Fischer, Radio Regulation 1711 at 1712), the 
stated that as of June 3, 1961 only 75 of the 1543 U 
assignments were in use, and only 65 of the cities i 
States were served by three or more competitive loca 


outlets. 


7/ A construction permit for the use of Channel 


in December of 1958 and deleted on September 23, 


39 was granted 
1960 (R. 1832). 


4229, 21 
ommission 

F channel 
the United 
television 


en 


channels to supplement the three existing UHF channel assign- 


8 
ments in Bakersfield (R. 122-126). The Notice stated that 


the underlying purpose for this proceeding was set forth in 
the Commission's Report and Order and Further Notice of 
Proposed Rule Making in Docket No. 11759, issued on March 25, 
1960 (25 F.R. 2670), in which the Commission took action 
looking toward similar deintermixture of Fresno, California, 

a city located approximately 105 miles from Bakersfield in 

the San Joaquin Valley (R. 122). The Notice further indicated 
that the basic redsons supporting the Commission's proposal 

to make Fresno all1-UHF were applicable to Baker sfield, both 
because of similar competitive disparities between UHF and 

VHF operations in|!Bakersfield and also because the VHF signal 
from the Bakersfield station on Channel 10 reached into the 
otherwise al1-UHF service areas envisaged for the Fresno 
stations (R. 122-123). In a Report and Order in Docket No. 
11759, released on July 8, 1960 (25 F.R. 6568), the Commission 
ordered the deletion of VHF Channel 12 from Fresno and, on 

the same date, issued a Further Notice of Proposed Rule Making 
in Docket No. 13608 inviting comments on various proposals 


for the use of Channel 12 (R. 127-128). 


87 The Notice of Proposed Rule Making suggested the addition 
of either Channels 23 and 51 or Channels 45 and 51, and also 
contained various’ proposals for the use of Channel 10 if deleted 


from commercial use at Bakersfield (R. 123). 


SiOts 
Concurrently with initiating the rule making proceeding 

in Docket No. 13608, the Commission, on June 27, 1960,|; issued 

an order in Docket No. 13609 directing Marietta to show cause 


why its license for Channel 10 should not be modified |to 


authorize operation on either of two specified UHF channels 


in the event that the Commission should determine that the 
public interest would be served by making Bakersfield a11-UHF 
(R. 2030-2031). In a response filed on September 6, 1960, 
Marietta requested a hearing pursuant to Sections 303 (f) and 
316 of the Communications Act if the Commission should under- 
take to modify its license (R. 2068-2083, at saeayis: 
Timely comments, reply comments and alternative 
proposals were filed in the rule making preceeding by jvarious 
interested persons, including Marietta (R. 996-1027, 1444-1457). 
Marietta (R. 1484-1493), and other parties, alse submitted 
supplementary comments after the expiration date for the filing 
of reply comments. The Commission accepted and considered 
these pleadings on the ground that they called attention to 
after-occurring matters which were germane to the rule making 


proposal but did not raise new issues upon which there had been 


97 “By a Memorandum Opinion and Order released on August 8, 
1960 (R. 2053-2057), the Commission had previously denied a 
Petition to Set Aside or Suspend Order to Show Cause (R. 2041- 
2052) and a Request for Stay (R. 2038-2040), which Marietta 
filed on July 19, 1960 (R. 2053-2057). 
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10/ 
no opportunity for the parties to comment (R. 1826). 


On March 27, 1961, the Commission issued its Report 
and Order in Docket No. 13608, in which it determined, after 
consideration of the proposals upon which comments had been 
invited, and other alternative proposals advanced by parties 
to the proceeding in light of the record, that the public 
interest would be served by making Bakersfield all-UHF and 


by assigning Channel 12 to Santa Maria, California (R. 1825- 
iV 
1852, 2273). To implement its decision, the Commission 


ordered that the Table of Assignments in Section 3,606 of 

its Rules be amended by substituting UHF Channel 23 for 
Channel 10 at Bakersfield, effective either on December l, 
1962, concurrently with the expiration of the present license 
term for Marietta's Station KERO-TV on Channel 10, or on such 


earlier date as Station KERO-IV should cease operation on 


y0/ However, it denied Marietta's further request (R. 1571- 
1606), filed on December 29, 1960, that the Commission defer 
consideration of the proposed rule change until after one of 
the two existing UHF stations in Bakersfield had constructed 
(pursuant to an outstanding construction permit BPCT-2699, 
granted on October 20, 1959, as modified by BMPCT-5522, granted 
on November 9, 1960), and commenced operation at a new trans- 
mitter site adjacent to Marietta's site on Breckenridge 
Mountain, and until Marietta had had an opportunity to make 
comparative studies of VHF and UHF operation from this mountain 
top (R. 1651, 1842-1843). See infra, fn. 47. 


L/ Santa Maria (pop. 58, 768) is located in the coastal area of 
California, between Santa Barbara and San Luis Obispo. There 
are several sizeable population centers in the area, and the 
assignment of Channel 12 to Santa Maria would provide a third 
VHF service. (R. 1848-1849.) 


es bs ee 


Channel 10 (R. 1850-1851). The Commission's order al 


Section 3.606 of the Rules, effective May 1, 1961, by 


UHF Channel 51 to Bakersfield; by substituting Channe 


Channel 37 at Delano, California; by reserving UHF Ch 


at Bakersfield for noncommercial educational use; and 
ing Channel 12 to Santa Maria, California (R. 1850) . 

The reasons given by the Commission (R. 1829-1 
for its conclusion that the public interest would be 
by making all television assignments at Bakersfield i 
UHF band, may be summarized as follows: 

Bakersfield and Fresno, the two largest popula 
centers of the San Joaquin Valley, are located about 
miles from each other. Their trading and market area 
into the Valley between them, in which there are also 
of smaller cities where the chances for establishment 
television outlets are promising. The relatively fla 
floor presents unusually favorable conditions for the 
gation of VHF and UHF television signals. 
noted (R. 1829-1830), Marietta itself, in comments fi 
the Fresno deintermixture proceeding (Docket No. 1175 
pointed to the “"unique character of the extremely fl 
quite treeless San Joaquin Valley, which permits sign 
rolled down the corridor from Bakersfield toward Fres 


Fresno toward Bakersfield in the manner of a bowling 


As the Com 


$e amended 
adding 

1 45 for 
annel 39 


by assign- 


844) 
served 


n the 


tion 
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Is extend 
a number 
of local 
t Valley 
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mission 
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ino and from 


ball, 
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exceeding substantially the normal propagation distances in 
other areas.'" Because of the favorable terrain and propaga- 
tion conditions, there is and will be an overlapping of services 
and a sharing of a common audience by all stations operating 

at Fresno and Bakersfield or in cities between them. (R. 1829- 
1830.) 


In light of these circumstances, the Commission believed 


it essehtial to make conditions conducive throughout the Valley 


for the growth and successful operation of local television 


stations by providing an equal opportunity for all Valley 
stations to compete effectively with comparable facilities. 
It concluded that this could best be done by making all 
assignments in the Valley in the UHF band, since there are 
insufficient VHF channels to replace existing UHF assignments 
and, in the Commission's judgment, the competitive disparities 
between UHF and VHF facilities would preclude the successful 
use of intermixed UHF-VHF assignments to meet any current or 
foreseeable future demand for television outlets (R. 1830, 
1833, 1835). 

In this connection the Commission stated (ibid.): 

It has' been demonstrated in a multitude of 

cities and areas throughout the country with 

intermixed VHF-UHF assignments that the ability 

of UHF to develop, survive, or provide an 

effective competitive service is markedly 

deterred when faced with local competition 


from an available VHF service or services, 
however satisfactory a broadcast service UHF 
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is able to provide. This is attributed to |a 

host of familiar reasons, such as the demon- 
strated preference of advertisers and program 

sources for VHF outlets in VHF-UHF areas and 
the receiver conversion problems of UHF, which 
give VHF a decided competitive advantage in 
intermixed markets and pose a decided barrier 
to the utilization or the effective use of 
UHF assignments in intermixed markets on a 
comparable basis. In the Fresno area, we | 
found that even under unusually favorable | 
conditions for successful UHF operation in 
competition with one local VHF station, the 
two local UHF stations were unable to operate 
on a basis comparable with that of the com- 
peting VHF service, and that deintermixtur 
of Fresno to all-UHF offered more opportunity 
for the growth and development of multiple 
effective television services at Fresno on 
d 

e 


in the smaller cities of the Valley than d 

either maintenance of the status quo or th 

assignment of additional VHF channels to 

Fresno. 

Pointing out that with the deletion of Channel 12 from 

Fresno in Docket No. 11759 all television assignments in the 
San Joaquin Valley are now in the UHF band with the exception 
of Channel 10 at Bakersfield, the Commission concluded that 
“the presence of this VHF channel in the adjacent Bakersfield 


market constitutes a significant deterrent to effective and 


comparable UHF competition in the Fresno market area| and to 


the establishment of effective and beneficial new services, 


particularly in the smaller cities of the Valley” (R. 1831). 
It further concluded that “the perpetuation of faterwixad 
VHF-UHF assignments at Bakersfield, apart from the adverse 
impact of the Bakersfield VHF outlet upon the growth 


development of healthy competitive services througho 


the Valley, presents obstacles to the maximum growth 


Seas 
development of sound and effective local television services” 
in Bakersfield itself (R. 1831). 

Bakersfield, located in Kern County, is a sizeable 
and important population and commercial center in the San 
Joaquin Valley, ranking in size next to Fresno (R. 1831). 
According to United States Census reports, the population 
of the city has increased from 34,784 in 1950 to 56,848 
in 1960 and the population of Kern County, its principal 
market area, has increased from 228,309 in 1950 to 291,984 
in 1960 (R. 1831-1832). As indicated supra, p. 7 , the 
Bakersfield area is served by Marietta's VHF station and 
two UHF stations. However, neither of the UHF stations 
(no station has been established on the third UHF channel 
assigned to Bakersfield) has provided a competitive service 
comparable to the VHF station because of their relatively 
limited facilities (R. 1832-1833). 

Concluding (R. 1833-1834) that the modest facilities 
of the UHF stations were attributable to the intermixed 
UHF-VHF assignments in Bakersfield, the Commission noted 
(R. 1833): 

This is typical of UHF in intermixed markets. 
With local VHF service available, it has been 
widely demonstrated that it is measurably 

more difficult for UHF to overcome the receiver 
conversion problem and to acquire a. large 
enough UHF audience and economic base to sup- 
port even a modest successful operation. In 
those few intermixed markets where UHF is able 
to survive, there is little indication that UHF 
operations can operate successfully except on a 
more limited scale, or that these markets can 


ever expect to have the number of services they 
are able to support. 


iTS 
The Commission also took account of the contention that 
possible for UHF to survive in Bakersfield in the face o 
1832): 


Even if it is assumed that two UHF outlets can 
survive in this intermixed market, it by no means 
follows that the public in the Bakersfield area 
is thereby assured of at least three comparable 
and equally effective local television outlets 

on the full potential of such services that the 
market can support. The removal of all possible 
obstacles to the achievement of this latter 
objective, rather than for mere survival, is 
desirable in the public interest. 


tition from one VHF station, stating (R. 


The Commission's judgment that the obstacles to h 
competitive television services throughout the San Joaqu 
and in Bakersfield could best be eliminated by placing a 
was reached after 


1833-1844) 


ments at Bakersfield in the UHF band, 
consideration of the comments of Marietta (R. 
the comments it discussed at some length was Marietta's 
(R. 1009-1013) that UHF could not provide an adequate su 
service in portions of Station KERO-TIV's present service 
which UHF allegedly would not reach, and that deletion o 
10 would accordingly deprive certain communities and are 
service (R. 1838-1843). 

The Commission did not accept this argument becau 
judgment, “the ability of fringe and outlying communitie 
Bakersfield market to receive a direct satisfactory sign 


the local UHF stations at this time does not stem from t 


ference in their operating frequencies but from the disp 


their antenna heights and less desirable site locations 
area coverage" (R. 1838). Noting that deintermixture wa 
to cause the UHF stations to improve their facilities an 
Station KBAK-TV already had an outstanding construction 


change its transmitter site to Mt. Breckenridge. (supra, 


it is 


£ compe— 


ealthy 

in Valley 
11 assign- 
detailed 

- Among 
assertion 
ibstitute 
area 

f Channel 
as of 

se, in its 
s in the 
al from 

he dif- 
arity in 
for wide- 
s likely 

d that UHF 


permit to 


n.10), the 


Ge 

Commission expressed its belief that if Marietta were to 
operate Station KERO-IV from Mt. Breckenbridge with UHF 
facilities comparable to its VHF facilities, there would 

be little difference in its coverage area, and that people 
presently receiving a satisfactory signal from Station 
KERO-TV would continue to be able to do so (R. 1838, 1839). 
In addition, the Commission was not convinced that Marietta 
in fact served all of the area it claimed would become a 
“white area” (an area without service), that the population 
in this precipitidus mountain or barren desert area was as 
large as Marietta estimated, or that persons in the area 
were without other television service from a UHF translator 
or a community antenna operation (R. 1840). 

While the Commission was doubtful, for the reasons 
given above, thatiany white area would be as large as Marietta 
asserted, approximately 5,834 persons (R. 1840), it did not 
in any event consider this problem a bar to deintermixture 
since other means were available for providing this population 
with service, such as increasing the power and improving the 
facilities of the UHF stations, as well as expanded use of 
translators, on-channel boosters or satellite operations 


12/ 
(R. 1841). 


j2@/ As indicated supra, p. 10, the Commission denied, as con- 
trary to the public interest, Marietta's request that it post- 
pone its rule making determination until after Station KBAK-TV 
commenced operation on Mt, Breckenridge and Marietta (cont'd) 
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After full discussion of Marietta's other assertions 
(R. 1833-1838, 1843), the Commission determined that deletion 


of Channel 10 was in the public interest and that the net 


advantages attaching to UHF-deintermixture of television 
| 


assignments at Bakersfield warranted such deletion at the 


earliest practicable date (R. 1843). Accordingly, simul- 
taneously with the issuance of its March 27, 1961 Report 
and Order in the rule making proceeding in Docket No. 
13608, the Commission also issued a further order in 
Docket No. 13609 (supra, p. 9 ) directing a hearing, 
pursuant to Sections 303 (f) and 316 of the Communications 


Act, to determine whether "the public interest, convenience 


and necessity would be promoted by the modification of the 


license issued to Marietta Broadcasting, Inc., for 


[Television 


Station KERO-TV, Bakersfield, California, to specify operation 


on Channel 23 instead of Channel 10, effective on the earliest 


practicable date prior to the expiration of the te 


license on December 1, 1962, and for the remainder 


term" (R. 2125). 


127 (cont'd) had made studies of comparative UHF-V 
from that site (R. 1842-1843), The Commission bel 
any meaningful study would be a long term project, 


cluded that the possibility of any such data changi 


rm of such 


| 
| 
lof such 


This order further directed expedition 


operation 
eved that 
and con- 
ng its 


decision, in view of the extensive technical studies already 


conducted by the Commission in this and the Fresno 
was too remote to justify a substantial postponeme 
rule making proceeding or to make a grant of Marie 
in the public interest (ibid.). 


proceeding, 
t of the 
ta's request 
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of the hearing and placed the burden of proceeding with the 


introduction of evidence and the burden of proof upon the 


3/ 


1 
Commission's staff (ibid.). 


On April 17, 1961, Marietta filed a Motion to Vacate 
Order, or to Delete Issue and Enlarge, Modify, and Clarify 
Substitute Issues in Docket No. 13609 (R. 2237-2265), which 
the Commission denied in a Memorandum Opinion and Order 
released on July 41, 1961 (R. 2266-2271). The Commission 
stated that Marietta's arguments went primarily to the issue, 
irrelevant in this hearing, of its alleged right to an adjudi- 
catory hearing on whether Channel 10 should be removed from 
Bakersfield upon the expiration of its license term. Never- 
theless, the Commission discussed and rejected this contention, 
holding that Marietta was not entitled to a further adjudica- 
tory hearing on whether the public interest would be served 
by the deintermixture of Bakersfield effective at the termi- 


nation of Marietta's present license (R. 2267-2271). 


————————————— 

13/ On October 20, 1961, the hearing examiner issued an 
initial decision in which he concluded that the Commission's 
Broadcast Bureau'‘had failed to establish that the public 
interest would be served by modification of Marietta's 

license for the remainder of its term. On March 27, 1962, 

the Commission released its decision (FCC 62-305) terminating 
the proceeding on the ground that Marietta had been deprived 
of its full procedural rights by the receipt of evidence 

which properly should have been excluded. While noting that 

a remand for additional evidence would ordinarily be appropriate 
in the circumstances, the Commission concluded that further 
proceedings would be largely academic in this case, in view 

of the December 1, 1962 expiration date of Marietta's license, 
and accordingly terminated the show cause proceeding without 

a decision on the merits. 


= {oO = 
The Commission explained that it was now convinced thajt the 
procedure adopted in this case of making a rule change effec- 
tive at the end of a license Ne it had previously 


utilized in certain other instances, more effectively ef- 


fectuates the public interest than the procedure it had em- 


ployed in earlier deintermixture cases like Evansville of 


relying solely on separate modification proceedings held during 
the term of an outstanding authorization, See Evansville 
Deintermixture Case, 22 F.C.C. 362, 23 F.C.C. 49; 15 Bike & 


15/ 
Fischer, Radio Regulation 1573. 


— 
14/ See, e.g., Reports and Orders reallocating frequency 
bands or otherwise amending the rules in various other radio 
services; 23 F.R. 2676; 23 F.R. 3388; 23 F.R. 4784; 23 F.R. 
6128; 23 F.R. 6140; 18 F.R. 827; 18 F.R. 160, See also, the 
decision of the Commission reviewed in Bendix Aviation Corp. 
v. Federal Communications Commission, 106 U.S. App. DLC. 304, 
272 F. 2d 533, cert. den. sub nom, Aeronautical Radio, Inc. 
v. United States, 361 U.S. 965. 


15/ In a Report and Order issued on March 1, 1957 in the 
Evansville rule making proceeding, the Commission det rmined 
that it would serve the public interest to transfer VHF 
Channel 7 from Evansville, Indiana, to Louisville, Kentucky, 
and to substitute UHF Channel 31 in Evansville. However, 
since there was an outstanding permittee on Channel 7) in 
Evansville, the Commission did not make the reallocation 
final but instead ordered the permittee to show cause, pur- 
suant to Section 303(f) and 316 of the Communications| Act, 
why its permit should not be modified to specify operation 
on Channel 31 in lieu of Channel 7. (22 F.C.C. 382, 93- 
394.) This show cause proceeding is still pending before 
the Commission. See, Owensboro on the Air, Inc. v. U ited 
States, 104 U.S. App. D.C. 391, 262 F. 2d 702, cert. den., 
360 U.S. 911; Evansville Television, Inc. v. Federal Commun- 
ications Commission, Case Nos. 14,046, 14,047 (C.A.D.C.), 
order of August 16, 1957. 
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By a Memorandum Opinion and Order released on 
September 8, 1961 (R. 2272-2279), the Commission also 
denied Marietta's Petition for Reconsideration (R. 1879- 
1994) of the rule making determination in Docket No. 13608. 


It again rejected, for the reasons stated in its Memorandum 


Opinion and Order of July 11, 1961, Marietta's renewed 


argument that a full evidentiary hearing was legally 
required for determination of the Bakersfield deintermixture 
question (R. 2274). The Commission stated (ibid.): "We 
are satisfied that this policy question was legally and 
otherwise appropriate for resolution in a rule making 
proceeding such as this, conducted in full conformity 
with all statutory requirements, and that we neither 
exceeded our rule making authority nor violated any hear- 
ing rights to which Marietta, as a licensee, is entitled 
by law in taking final action to implement our decision 
in this proceeding by deleting Channel 10 at Bakersfield 
as of expiration of Marietta's license on December 1, 
1962." Noting further that Marietta did not challenge 
the merits of its rule making conclusions, the Commission 
disagreed with its position that a proper determination 


as to whether the public interest would be served by 


i ae 


deintermixing Bakersfield could be reached “only in * 


crucible of an evidentiary hearing'” (R. 2275). Its 
(ibid.): 


The determination reached and the action 
taken by the Commission in the exercise of its 
judgment with respect to television allocation 
at Bakersfield in this proceeding was preceded 
by a long and thorough analysis of the tele- 
vision situation in that area in the light of 
the record. Marietta and all interested parties 
had a full and fair opportunity to submit comments 
and data herein on all the factors bearing on the 
particular television needs and circumstances 
obtaining in the Bakersfield area. We gave full 
and painstaking consideration to all the comments 
submitted. We are persuaded, moreover, after 
thorough reconsideration of the record and our 
decision of March 22, 1961, in the light of 
points raised in Marietta's subject petition 
that we properly weighed and correctly ee 
upon all factors and contentions of decisiona 
importance, Further, it has not been shown 
that the reweighing on an evidentiary record | 
of the question of whether Bakersfield should | 
be deintermixed would serve any useful purpose, 
On the contrary, it is our considered judgment 
that such a proceeding would disserve the public 
interest by needlessly postponing deintermixture 
of Bakersfield to all UHF assignments. 
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SUMMARY OF ARGUMENT 
I. 


A basic concept of the Communications Act is that radio 


and television licenses shall be issued only for limited periods 


of time, and that such licenses do not confer any rights in 
the use of radio frequencies beyond the stated term, The 
Commission, acting under well established authority to deter- 
mine the allocation of television channels by rule making, has 
determined that the public interest will no longer be served 
by the allocation of Channel 10 at Bakersfield, California, 
and has deleted the channel effective December 1, 1962, which 
is the date upon which the stated term of Marietta's existing 
license to use Channel 10 terminates. 

Since the Commission's action is not effective during 
the prescribed term of Marietta's license, it does not consti- 
tute a modification of that license requiring a further 
hearing, Furthermore, since Marietta must seek a renewed 
license under the applicable rules then in effect, an appli- 
cation for renewal of license on Channel 10 will properly be 
dismissed because the channel is unavailable for use in 
Bakersfield. There is no right to a further hearing on the 
allocation of the channel under Section 309 of the Act, since 
the hearing provision of Section 309 applies equally to 
applications for original authorizations and renewals, and 
it is firmly established that Section 309 does not require 
the readjudication of allocations determined in rule making 


proceedings conducted under the Administrative Procedure Act. 
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The legislative history of the Communications 
supports this view, and the Commission has not, by co 
practice or pronouncement, established a different in 
tion of the law. 

II. 

The use of rule making for both the assignment 
deletion of television channels has been utilized by 
Commission without exception and has been sustained b 
Court without exception. The argument that rule maki 
inadequate in this case, and that a further adjudicat 
hearing must be held to determine whether Channel 10 
be deleted from Bakersfield, because of the alleged n 
ness of the question, has already been foreclosed by | 


Court. The Bakersfield proceeding involved the allo¢ 
other channels in Bakersfield and in other communitie 
wide area. The proceeding clearly warranted rule mak 
procedure. 

The Commission's rule making decision was oe 
invalid by virtue of any representation to Marietta } 
allocation of Channel 10 would be resolved only after 


adjudicatory hearing. While the Commission did state 


hearing would be held on the question of a possible | 
| 


of the channel before December l, 1962, and the conse 


modification of Marietta's license, it did not state 


further hearing would be held if the effectiveness of 


change were postponed until December 1, 1962. In an 
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Marietta participated fully in the rule making and suffered 
no legal prejudice from any change in the Commission's plans 


concerning the procedure it would follow. 


III. 


The Commission's determination was reasonable on the 
merits. It correctly determined that the "deintermixture” 
of Bakersfield would bring a significant public benefit in 
the enhanced use of UHF channels throughout the San Joaquin 
Valley. The Commission considered fully and adequately all 
contentions raised by Marietta. The Commission also fully 
set forth the grounds of its determination, Its decision 
complies in all respects with the requirements for valid 


rule making prescribed by law. 


- 25 - 


ARGUMENT 
Introduction 
The basic issue in this case is whether a party once 
licensed to use a particular television channel may assert a 
continuing right to the use of that channel after the/|stated 
term of its license has expired, and after the Commission has 
determined in a public rule making proceeding, conducted in 


accordance with the Administrative Procedure Act, that the 


public interest will no longer be served by the use of that 


channel in the community concerned. 
The Federal Communications Commission has amended its 
rules, effective December 1, 1962, to delete Channel 10 from 
Bakersfield, California, Marietta, whose license to use Chan- 
nel 10 expires on that date, asserts that the deletion of the 
channel modifies its license without the hearing made a pre- 
requisite to a modification of license by Sections 316 and 303(f) 
of the Communications Act, and that it is illegally being de- 
prived of a hearing allegedly required by Section 309(e) of 
the Act upon its request for a renewed license for another 
three year term. 
It is the position of the Government that no \modifica- 
tion of license is involved, since the change in the |tele- 
vision allocations for Bakersfield is, by its terms, effective 


only at the expiration of Marietta’s existing licensé, and 
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that, since Channel 10 will not be allocated to Bakersfield after 


December 1, 1962, any application for the use of that channel in 


the future must be dismissed as seeking a facility made unavail- 


able for television broadcasting by a rule which has the force 


and effect of law.’ United States v. Storer Broadcasting Com- 


pany, 351 U.S. 192; Logansport Broadcasting Corp. v. United 
States, 93 U.S. App. D.C. 342, 210 F. 2d 24; Bendix Avia- 
tion Corp. v. Federal Communications Commission, 106 U.S. App. 
D.C. 304, 272 F. 2d 533, cert. den. sub nom. Aeronautical Radio, 
Inc. v. United States, 361 U.S. 965. As we shall show, the 
contrary result urged by Marietta is based essentially upon its 
failure to recognize the principle of limited licenses which 
is fundamental to Congressional regulation of radio and tele- 
vision. 

As we shall show in Point III, the fact that Marietta 
was not given an adjudicatory hearing does not mean that it 
did not have a full opportunity (of which it availed itself) 
to present to the Commission all of its arguments as to why 
Channel 10 should'be retained in Bakersfield. It does mean 
that a procedure was utilized which was appropriate to the 
several interconnected public interest questions involved. This 
procedure also afforded numerous other interested persons an 


opportunity to participate fully in a matter which clearly went 


beyond Marietta's individual interest. 
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I. THE COMMISSION HAS AUTHORITY TO DETERMINE TH 
AVAILABILITY OF TELEVISION CHANNELS BY RULE 
MAKING MARIETTA HAS NO RIGHT, BY VIRTUE O 
ITS PRIOR LICENSE TO USE A PARTICULAR CHANN 
TO DEMAND AN INDIVIDUAL ADJUDICATORY HEARIN 


ON THE ALLOCATION QUESTION. 


A. The Applicable Provisions Of The 
Communications Act Authorize The 
Deletion Of Channel 10 By Rule 


Making Effective At The Expiration 
Of Marietta‘s License 
The determination of the Commission that Channel 10 
should no longer be allocated to Bakersfield, California, and 


that this change should be made effective upon the expiration 


of the term of the license now held by Marietta to use that 


| 
channel, was properly made in a rule making proceeding. It 


denied Marietta no procedure accorded Marietta by pertinent 
statute, and it was fully in accord with the regulatiory scheme 
of the Communications Act, The essential practical |question 
presented by Marietta's assertions is whether the Communica- 
tions Act provides the Commission with sufficient fllexibility 
of procedure to protect the public interest, without arbi- 
trarily disposing of any legitimate private interest. We 
believe the answer is clear, and that Marietta is seeking 
not to enforce a hearing right granted by the ad but 
rather to extend its license rights beyond their term, 

The Supreme Court has stated that the Act "gerves as 
a supple instrument", for: 


Underlying the whole law is recognition of 
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the rapidly fluctuating factors characteristic 
of the evolution of broadcasting and of the 
corresponding requirement that the administra- 
tive process possess sufficient flexibility 

to adjust itself to these factors. Thus, it 

is highly Significant that although investment 
in broadcasting stations may be large, a license 
may not be issued for more than three years, 
and in deciding whether to renew the license, 
just as in deciding whether to issue it in 

the first place, the Commission must judge by 
the standard of "public convenience, interest, 
or necessity." The Communications Act is not 
designed primarily as a new code for the adjust- 
ment of conflicting private rights through 
adjudication. Rather it expresses a desire on 
the part of Congress to maintain, through 
appropriate administrative control, a grip on 
the dynamic aspects of radio transmission. 
Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U. S. 134, 138. 


This basic purpose of maintaining control of the dynamics of 
radio has been carefully implemented by Congress through pro- 
vision for licenses of limited term and the grant to the Com- 
mission of broad rule making authority. 


The concept of limited licenses, whose rights and privi- 


leges do not extend beyond their term, is fundamental to the 


Act and to this case. Section 301, 47 U.S.C. 301, which initi- 
ates Part III of the Act dealing with radio (and television) 
licensing, proclaims the Congressional purpose to: 


* * * maintain the control of the United States 
over all'channels of interstate and foreign radio 
transmission; and to provide for the use of such 
channels, but not the ownership thereof, by per- 
sons for limited periods of‘time, under licenses 
granted by Federal authority, and no such license 
shall be construed to create any right, beyond the 
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terms, conditions, and periods.of the license. * 
304, 47 U.S.C. 304, provides: 


No station license shall be granted by the 
Commission until the applicant therefor shal} 
have signed a waiver of any claim to the use 
of any particular frequency or of the ether as 
against the regulatory power of the United States 
because of the previous use of the same whether 
by license or otherwise. 


Section 307(d), 47 U.S.C. 307(d), provides that "No license 


granted for the operation of a broadcasting station shall be 
for a longer term than three years, * * a". Finally,|in ac- 
cord with the policy of limited licenses, Section 309(h), 
47 U.S.C. 309(h), requires that every station license contain 
the condition that, "The station license shall not vest in the 
licensee any right to operate the station nor any right in the 
use of the frequencies designated in the license -beyond the 
term thereof * * *" 
In accord with the general scheme, Section 309(e) 
(See footnote 18, infra) also places upon an applicant for renew- 
al of license the burden of proving that a grant is iin the public 
interest. And, of course, an applicant for renewal of an avail- 
able facility, like an applicant for an original license, is 
required to compete with other applicants seeking the same 
facilities. See Plains Television Cor oration Vv. Federal Com- 
munications Commission, 108 U.S. App. D.C. 20, 278 F. 2d 854; 


cf. Zenit) Radio Corp. v. Federal Communications Commission, 93 
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U. S. App. D.C. 284, 211 F. 2d 629. 

As the sections referred to above show, it was clearly 
the purpose of Congress to provide for licenses for limited 
periods of time, in order to maintain flexibility of regula- 
tion. The utilization of the rule making power of the Commis- 


sion in conjunction with the expiration of such limited licenses, 


implements this flexibility. Accordingly, in recognition of 


the obvious fact that the Commission could not carry out is func- 


tions solely through individual proceedings, station-by station, 
and to preserve needed flexibility, the Communications Act af- 
fords the Commission comprehensive authority to utilize rule 
making. Section 303, 47 U.S.C. 303; National Broadcasting Co. 


v. United States, 319 U.S. 190; United States v. Storer Broad- 


—————— 


casting Company, 351 U.S. 192. 


In further recognition that the allocation of any tele- 


vision channel to a particular community affects other com- 


16/ The right of Zenith to a comparative hearing for Channel 2 
in Chicago, adjudicated by the Court in that case, is not in- 
consistent with our position here (See Marietta Br. 15), since 
what was held there was that the Commission could not dispose 
of Channel 2 as among contesting applicants in a rule making 
proceeding whose purpose was to delete a channel. While the 
Commission offered Balaban & Katz, the existing licensee on 
Channel 4 (being deleted) an opportunity to show cause why 
Channel 4 should not be deleted, despite the pendency of 
Balaban & Katz's renewal, it did not say that the statute 
required such a separate proceeding. The issue, did not arise 
in that case, See also the discussion at pp.32-35, infra. 
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munities and potential applicants in all affected communities, 
as well as a particular applicant who seeks to use a particular 
channel, this Court has approved the use of rule making for the 
disposition of channels, not only in a nationwide proceeding, 
Logansport Broadcasting Corp. v. United States, 93 U. |S. App. 
D.C. 342, 210 F. 2d 24, but in proceedings involving 4 few 
channels, or one channel. Van Curler Broadcasting Corp. v. 
United States, 98 U.S. App. D.C. 432, 236 F. 2d 727, cert. den. 
352 U. S. 935; Springfield Television Broadcasting Corp. Vv. 
Federal Communications Commission, 104 U.S. App. D.C. /13, 259 
F. 2d 170, cert. den. 358 U.S. 930; Coastal Bend Television Co. 
v. Federal Cotiguntoattons Commission, 98 U.S. App. D.¢. 251, 
234 F. 2d 686; Gerico Investment Co. v. Federal Communications 


17/ 
Commission, 103 U.S. App. D.C. 141, 255 F. 2d 893. 


17_/ In Gerico Investment Co., this Court stated (103 0.S. App. 
D.C. at 143-144, 255 F. 2d at 895-896): 


"The Commission is required to consider the factors 
set forth in Section 307(b), and we assume it may) do 
so in adjudicatory proceedings such as this. But 
having considered them in other related proceedings 
we think it was not required to cover here the same 
ground again, They were before the Commission in! the 
Miami rule making proceeding, involving the reten- 
tion and possible change of assignments of VHF chan- 
nels and stations in the Miami-Fort Lauderdale area. 
Prior thereto they were also considered in the for- 
mulation of the 1952 Table of Assignments, subsequent 
to the Sixth Report and Order of the Commission eine 
taining its decisicr that the distribution of chah- 
nels and changes in their allocation should be by 
the rule making method, In these circumstances we 
think the Commission was not required to review the 


(cont'd) 
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As these cases make clear, and as is the case with other 
rules (United States v. Storer Broadcasting Company, 351 U.S. 
192, 202-204; Bendix Aviation Corp. Vv. Federal Communications 
Commission, 106 U.S. App. D.C. 304, 311, 272 F. 2d 533, 540 
cert, den. sub nom. Aeronautical Radio, Inc, v._United States, 
361 U.S. 965), an’ applicant for a new license applies subject 
to the rule in effect. Where the channel allocation rules are 
concerned, this means that an appiication for a channel not 


allocated to that community must be dismissed. "[A]11 appli- 


cations for licenses not conforming to the over-all plan are 


automatically dismissed.” Logansport Broadcasting Corp. v. 


United States,93 U.S. App. D.C. at 344, 210 F. 2d at 26. 


ee Se 


Marietta, whose license to use Channel 10 expires on 
December 1, 1962, is in the same position. This would seem 
indisputable, since its claim of a right toe a separate adjidi- 
catory hearing, based on the opportunity to seek a renewal of 
license, rests upon precisely the same statutory provisions 


that govern the grant of an original application. Section 


————— 

1T7 cont'd 
Section 307(b) factors in this adjudicatory proceeding. See 
Logansport Broadcasting Corp. Vv. United States, 93 U.S. App. 
D.C. 342, 345, 210 F. 2d 24, 26. This view is consistent 
with our approach to the general UHF-VHF problem considered 
in Coastal Bend Television Co. v. Federal Communications Com- 
mission, 98 U.S. App. D.C. 251, 234 F. 2d 686, and to the 
particular aspect of that problem in the Miami-Fort Lauder- 
dale area which we considered in Gerico Investment Co. Vv. 


, supra, [99 U.S. App. 
ote omitted) 


Federal Communications Commission 
D.c. 379, 240 F. 2d 410]." CFootn 


ee oe 
309(e), 47 U.S.C. 309(e), upon which Marietta relies for its 
claim of a right to an adjudicatory hearing on renewal (Br. 
20-22), is the same section that governs the procedure to be 
followed for applications filed for original licenses. ar 
Section 309(e), which contains the hearing requirements, 
relates back to Section 309(a), 47 U.S.C. 309(a). Section 
309(a) in turn refers to Section 308(a), 47 U.S.C. 308(a). 
Section 308(a) applies equally to applications for “construc- 


tion permits and station licenses, or modifications pr renew- 


als thereof." 


yea ae 
18/ Section 309(e) provides: 


If, in the case of any application to which subsection 
(a) of this section applies, a substantial and material 
question of fact is presented or the Commission on any 
reason is unable to make the finding specified im such 
subsection, it shall formally designate the application 
for hearing on the ground or reasons then obtaining and 
shall forthwith notify the applicant and all other 
parties in interest of such action and the grounds and 
reasons therefor, specifying with particularity the 
matters and things in issue but not including issues 
or requirements phrased generally. When the Commis- 
sion has so designated an application for hearing the 
parties in interest, if any, who are not notified by 
the Commission of such action may acquire the stiatus 
of a party to the proceeding thereon by filing a peti- 
tion for intervention showing the basis for their in- 
terest at any time not less than ten days prior |to 
the date of hearing. Any hearing subsequently held 
upon such application shall be a full hearing in 
which the applicant and all other parties in interest 
shall be permitted to participate. The burden of 
proceeding with the introduction of evidence and the 
burden of proof shall be upon the applicant, except 
that with respect to any issue presented by a petition 
to deny or a petition to enlarge the issues, such 
burdens shall be as determined by the Commission. 
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The contention that the right to be heard afforded by 
Section 309 requires an adjudicatory proceeding even though 
the application does not conform to:an applicable rule is 
precisely the argument made to and rejected by, the Supreme 
Court in United States v. Storer Broadcasting Co., 351 U.S. 
192, 202-205, and by this Court in Bendix Aviation Corp. v. 
Federal Communications Commissi 106 U.S. App. D.C. 304, 307- 
308, 272 F. 2d 533, 536-537, cert. den. sub nom, Aeronautical 


chk 


Radio, Inc. v. United States, 361 U.S. 965. The Supreme Court 
in Storer sustained the Commission's multiple ownership rules, 
which limit the number of licenses which may be held by any 
party, against the claim that an applicant's right ue be heard 
served to reopen the question determined by hoe 

In Bendix, this Court affirmed the Counission’s action in 


dismissing an application for a frequency which had been made 


unavailable by a rule amendment, stating (106 U.S. App. D.C. at 


19// While, as the Supreme Court pointed out, a waiver of a 
rule may be sought if particular facts or later changing 
circumstances warrant, the Court held that a request for a 
waiver does not per se require a hearing. In any event, no 
waiver question is involved here. Since a rule assigning 

a particular channel to a particular: community cannot be 
waived without destroying: the rule, the appropriate means 
for changing channel assignments is through new rule making 
to amend the rule and not by waiver of the rule. 
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307-308, 272 F. 2d at 536-537): 


Bendix claims that under 47 U.S.C. sec. 309 
it was entitled either to a grant or to a hear 
ing. But when the Bendix application was file 
the frequency of 430 Mc had already been with- 
drawn from the field of non-Government use exc 
as the Commission authorized temporary use of 
the frequency until February 15, 1963, for rad 
altimeters and for amateur service. * * * Thus 
Government use for radiopositioning was alread 
exclusive with the exceptions noted, when Bendi 
filed its May 9, 1958, application. Contrary 
to the argument of Bendix, we conclude the Com 
mission's action was not in derogation of the 
Act or of the Commission's Rule touching exper 
mental authorizations, for the frequency 430 M 
simply was no longer available for any such pu 
pose as was disclosed by the Bendix applicatio 
[Footnote omitted. ] 


Marietta's reliance on Section 309(e) €ormerly 309(b)) is 
foreclosed by these decisions, for the only ground of dis- 
tinction upon which an applicant for renewal coeliicontend 
that he should not be governed by valid existing rules, is 
by virtue of his previous use of the frequency -- precisely 
the ground Congress was at such pains to render unavailable. 
Indeed, the existence of authority in the Commission 


to make rule changes effective’ at the end of a license period 


without affording an additional adjudicatory hearing to the 
| 


affected station or stations, is as indispensable as the 
authority to apply existing rules to original applicants. 
It illustrates the wisdom of Congress in limiting licenses 
to specific periods of time, For, there will always be oc- 


- | 
casions where rule making is preferable to adjudication 


or, indeed, is the only practicable procedure. See, €.g., 
the decision of the Commission (23 F.R. 2676-2677; 17 Pike 
& Fischer, Radio Regulation 1505, 1508-1509) reviewed in 


Bendix Aviation Corp. Vv. Federal Communications Commission, 


Federal on 


106 U.S. App. D.C. 304, 272 F. 2d 533, cert. den. sub nom, 


20_// 
Inc. v. United States, 361 U.S. 965. 


Aeronautical Radio, 


The adoption of Marietta's view that the filing of an appli- 
cation for a channel made unavailable by rule serves to 
nullify the binding effect of the rule, merely by virtue of 
a previous license, would go a substantial way towards the 
creation of a license of indefinite tenure. cf. Radio Sta- 
tion WOW v. Federal Communications Commission, 87 U.S. App. 
D.C. 226, 184 F.'2d 257. It is squarely in conflict with 


both the letter and the spirit of the Communications Act. 


B. The Legislative History Supports 
The Commission's View 


A broad authority in the Commission to make rule changes 


found to be in the public interest at the end of a license 


20/7 See also Notice of Proposed Rule Making in Docket No. 10361 
(18 F.R. 160) made final by order of March ll, 1953 (18 F.R. 
1613) (frequency changes to implement a treaty); Notice of 
Proposed Rule Making in Docket No. 10280 (17 F.R. 7351), made 
final by Order of January 28, 1953 (18 F.R. 827) (frequency 
changes to implement a treaty); Report and Order of June 23, 
1958 in Docket No. 11991 (23 F.R. 4784) (reallocation of 
frequencies from Citizens Radio Service to the Industrial 
Radio Service); Report and Order of August 4, 1958 in Docket 
No. 11994 (23 F.R. 6128) (revision of the Citizens Radio 
Service rules); Report and Order of August 1, 1958 in Docket 
No. 11992 (23 F.R. 6140) (changing the frequencies available to 
stations in the Motor Carrier Radio Service). 
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period, is not only necessary and clearly contemplated by the 


statutory language, but is fully consonant with the jlegislative 


history. Sections 301 and 304 of the Communications Act of 
1934 derive from Sections 1 and 5(h) of the Radio Act of 1927, 
44 Stat. 1162. (S. Rept. No. 781 on S. 3285, 73rd Cong., 2d 
Sess., p. 6). In hearings on the 1927 statute, Secretary of 
Commerce Hoover testified as follows (Hearings on H.R. 5589, 
69th Cong. lst Sess., p. 11): 


[It] retains complete control in the Federal 
Government of all channels of radio communica- 
tion, It declares that there shall be no owner- 
ship or vested right in wave lengths and that the 
period of use allowed under the license shall be 
limited to five years, subject only to renewals, 
In so doing the bill carries into law the system 
which now exists in department practice. While 
the law of 1912 contains no limitation whatever 
on the license period, so that longtime privileges 
or perpetual franchises might have been granted 
under that law, the department has been heedful 
to prevent any such situation, We have limited 
the licenses to short periods. * * * 


Due to this policy, there is today complete 
governmental control of air channels and the 
Situation is clear for the action of Congress, 
If the bill now under consideration is passed, 
there will not be outstanding a single broad- 
casting license whose expiration outlasts the 

effective date of the law. There is no vested 
right in licenses or wave lengths today and, 

under the provisions of this bill, there need | 
be no fear that vested interest will ever over- 
ride governmental control .2)/ 


ee ee ee 
21/ To the same effect, see also, Hearings on S. 658 before 
the House Committee on Interstate Commerce, 82nd Cong., 1st 
Sess., pp. 239-240; S. Doc. No. 200 on H.R. 9971, 69th Cong., 
2d Sess., pp. 16, 17; S. Rept. No. 772 on H.R. 9971, 69th 
Cong., 1st Sess., pp. 2-4. 
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While intending to confer upon the administrative agency 
ample authority to regulate broadcasting in the public interest 
and to insure that'this authority would not be restricted by any 
asserted right of a licensee in the use of frequencies beyond 
the term of the license, Congress also recognized that a licensee 
may make a substantial investment in a broadcast. station and that 
the license conferred is a valuable privilege. It sought to ac- 
comodate this interest by permitting the agency to authorize a 
broadcast license term of three years. 

Thus, prior to the enactment of the 1927 Act, the House 
Committee on Merchant Marine and Fisheriés: "gave considerable 
consideration and discussion to that question as to the time 
for which the license should be granted” and "finally agreed 
upon five years, feeling that perhaps it was not fair to expect 


anybody to expend a large amount of money with the possibility 


that they might be able to operate the station for a short period, 


and yet we feel that the period should not be too long." Hear- 
ings on H.R. 5589, 69th Cong., lst Sess., p. 25. In a com- 
promise with the Senate, which would have placed a limitation 
of two years upon all lacenses. Section 9 of the Radio Act of 
1927, 44 Stat. 1162, limited broadcast licenses to three years, 


22/ 
as does Section 307(d) of the present statute. 


a 

22/ In 1934 the Senate again sought to shorten the broadcast 
license period to one year, but the provision was abandoned 

in conference. Conf. Rept. No. 1918 on S. 3285, 73rd Cong. 2d 


(cont'd) 
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As Comgress7 av lhile | put it 


in 1926 (Hearings on H.R. 5589 before the House Committee on 
Merchant Marine and Fisheries, 69th Cong., lst Sess.,| p. 208: 
see also pp. 26-28, 207-210): 


When a license expires, the holder of it must 
make out, de novo his right to a license, and his 
right to a license depends upon whether the sta 
tion in actual operation or proposed, will serve a 
public interest or a public convenience. That is 
the theory upon which the bill has been built. | If 
it is not in the public interest that a particular 
station should be in operation, then, of course, it 
should not exist. 


Indeed, in incorporating Section 9 of the Radio Act, 44 
Stat. 1162, into the Communications Act of 1934 as Section 
307(d), Congress added a new provision, taken from H.R. 7716, 


72nd Cong., 2nd Sess., that "the Commission in granting an 


22/ cont'd 


Sess., p. 48. Before the Senate Committee a witness (on 
behalf of the National Association of Broadcasters had 
criticized the proposed reduction as follows (Hearings on 

S. 2910 before the Senate Interstate Commerce Committee, 73rd 
Cong., 2d Sess., p. 58): 


"[It] has always been the hope of the Commission and 
of the broadcasters, as until now it has apparently 
been the hope of Congress, that with greater stabili- 
zation in the radio field, licenses could be issued 
for long enough periods to give really adequate en- 
couragement for development. The short term license 
has been a serious barrier to the technical advance 
of radio, but at least there has always been the con- 
solation that Congress recognized the ultimate \desir- 
ability of giving some semblance of stability to the 
business by authorizéng:. licenses for as much as 3 years.” 
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application for renewal of license shall be governed by the 


same considerations which affect the granting of original 


applications” (Conf. Rept. No. 1918 on S. 3285, 73rd Cong. 2d 
23/ 
Sess., p. 48). This addition made unmistakably clear the 
24/ 
intent of Congress. 


a 
23/ In the 1934 Act as originally enacted, Section 307(d) read 
as follows, 48 Stat. 1064): 


"No license granted for the operation of a broad- 
casting station shall be for a longer term than 
three years and no license so granted for any other 
class of station shall be for a longer term than 
five years, and any license granted may be revoked as 
hereinafter provided, Upon the expiration of any 
license, upon application therefor, a renewal of 
such license may be granted from time to time for 
a term of not to exceed three years in the case of 
broadcasting licenses and not to exceed five years 
in the case of other licenses, but action of the 
Commission with reference to the granting of such 
application for the renewal of a license shall be 
limited to’ and governed by the same considerations 
and practice which affect the granting of original 
applications.” 


24/ See hearings’ before the Senate Committee on Interstate 
Commerce on H.R. 7716, 72d Cong., Ist Sess., p. 13): 


Senator White. Now, the third paragraph of this section 
adds to the third paragraph of section 9 of the present 
law the requirement that upon all applications for 
renewals of a license the same considerations shall 
govern as determine whether an original license shall 
be granted or not. 


It is an effort to negative the suggestion that because 
you are in possession of a license you have any rights 
which carry over from the granting of that license, In 
other words, when your term has expired this is a direct 
provision that you have got to come in asking for a re- 
newal and that the granting of the renewal shall be 


Pe Ghee 
24/ (cont'd) 


determined by the same considerations which moved ze 
Commission to authorize the original license. It zs 


an effort to negative the thought that because you 
once possessed of a license you acquire any -- 


re 


Senator Brookhart (interposing). Vested right. 
Senator White. Yes, or anything kindred with that idea. 


Senator Smith. So that when your license expires when you 
ask for a renewal you are on the same footing as one that 
asks for an original license? : 


Senator White. Practically on the same footing. 


Senator Dill. It is just one more of those provision 
declarations by Congress that you acquire no vested 
right because you have had a license for a period o 
time. 


Senator White. And personally, I approve the suggestion. 
Senator Brookhard. Did the courts pass on that questiion? 


Senator Dill. The court of appeals in Chicago has passed 
on the question quite fully, and I think one of the circuit 
courts has, and the Supreme Court has refused to review 
those cases. 


Senator Smith, In one case their decision negatived jany 
property right. Certain stations had to come off the 
air. They claimed they were vested with property nights 
under their constitutional rights and the principl of 
not taking property without due process of law, and the 
court absolutely overruled the claim. 


Senator Kean. In one court did the court not decide |that 
they had property rights? 


Senator Brookhart. Some lower court did. 


Senator Kean, Didn't the lower court decide that they 
did have property rights? 


Senator Dill. JI am not sure about what some lower court 
may have done, but I know in every case where the ¢ircuit 
court of appeals have passed on this they have always 
sustained the view that there is no property right in the 
Station owners. 
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In the Communications Act Amendments of 1952, 66 Stat. 
711, Congress deleted from Section 307(d) the phrase “but 
action of the Commission with reference to the granting of 
such application for the renewal of a license shall be 


governed by the same considerations and practice which affect 
25/ 


the granting of original applications.” S. Rept. No. 44 on 
S. 658, 82d Cong., lst Sess.,p. 7. However, it was emphasized 
that this amendment was intended to alleviate the administra- 
tive burden upon both the Commission and the applicant for 
renewal, flowing from the resubmission of information already 
on file and considered, and the "deletion does not destroy 
or modify the right of the Commission" or “lessen [the Com- 
mission's] chances to protect the public interest.” Hearings 
on S. 1973 before a Subcommittee of the Senate Interstate Com- 
merce Committee, 81st Cong., lst Sess., pp. 29-32; Hearings 
on S. 658 before the House Interstate Commerce Committee, 82d 
Cong., lst Sess., pp. 295-296. See also, S. Rept. No, 44 on 
S. 658, 82d Cong., lst Sess., p. 7; H. Rept. No. 1750 on S. 
658, 82d Cong., 2d Sess., p. 8. The Senate Report states (S. 
Rept. No. 44, at p. TM): 

Once a license has been granted, there appears 

to be no good reason why the Commission should 

be required to take into consideration many of 

the factors which it should and must take into 

consideration in granting a license in the first 


instance. Such matters as the character and 
ability of the applicant to operate a broadcast 


TT r 

25/ Section 307(d) was subsequently amended once more in the 
Communications Act Amendments, 1960, 74 Stat. 889, to read 
in its present form. 
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station or his financial ability to construct 

and maintain a station are important factors for 
the Commission to consider in evaluating original 
applications for a broadcast station; they no 
longer may be pertinent factors when the Com- 
mission is giving consideration to renewal of a 
station license. 


It should be emphasized that while the recom- 
mended amendment does eliminate the necessity 
for the type of involved and searching examina— 
tion which the Commission must make in granting 
an original license, it does not in any way 
impair the Commission's right and duty to 
consider, in the case of a station which has 
been in operation and is applying for renewal, 
the over-all performance of that station. against 
the broad standard of public interest, conven- 
ience, and necessity. This authority of the 
Commission is made explicit by specifying that 
such renewal grants are subject to findings by 
the Commission that the “public interest, con- 
venience, or necessity would be served thereby." 
This section, the committee desires to emphasize, 
is not intended nor shall it be interpreted as 
modifying in any degree the high qualifications 
required of a licensee; rather, the objective 

of the recommended changes is to expedite the 
administrative consideration of the renewal 
process and to reduce the work load and ex- 
penditure on both the licensee and the Com- 
mission. 


See also, Hearings on S. 1973 before a Subcommittee o 


Senate Committee on Interstate Commerce, 81st Cong., 
Sess., pp. 17, 29-32; Hearings on S. 658 before the H 
Interstate Commerce Committee, 82d Cong., lst Sess., 


136, 229-231, 233-235, 253-255, 295-296, 304, 324-326 


- 44 - 

In connection with the 1952 amendments, Congress also 
discussed the desirability of affording a licensee a pre- 
ferred status upon renewal by precluding the Commission from 
considering competing applications for the frequency until 
after it had acted upon the renewal application. Hearings 
on S. 658 before the House Interstate Commerce Committee, 
82d Cong., 1st Sess., pp. 241-242, 296-297, 304, 325-326. 

It further considered the possibility of amending the Act 
to require a hearing in the case of rule making which might 


affect the interest of a licensee at some future date beyond 


the license term. Hearings on S. 658 before the House Inter- 


state Commerce Committee, 82d Cong., lst Sess., pp. 230-231. 
However, neither of these proposals was enacted. Instead, 
Congress reenacted as Section 309(d), now 309(h) (Communica- 
tions Act Amendments of 1960, 74 Stat. 889), the provision of 
Section 309(b) of the Communications Act of 1934 that the 
“station license shall not vest in the licensee any right to 
operate the station nor any right in the use of the frequencies 
designated in the license beyond the term there of...” 66 
Stat. 71l. 

We believe it amply clear, therefore, that no distinc- 
tion can be made between the procedure appropriate to an 
original application in conflict with the allocation plan 


and an application for renewal which does not conform to the 
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plan. The rule making allocation of television channels governs 
the disposition of individual applications, Marietta's alleged 
right to a new adjudicatory hearing is not supported by the 

statute, 
Sections 316(a) And 303(f) Of The Act Appl 


Only To Changes Effective Durin A License 
Term And Are Not Pertinent Here 


Cc. 


The additional claim contained in Point I of Marietta’s 
| 


brief -- that its present license is being modified in violation 


of Sections 316(a) and 303(f) -- is patently insubstantial. 


tion 316(a), 


26/ 
47 U.S.C. 316(a), on its face applies on 


Sec- 


Ly to modi- 


fications of a station license "either for a limited time or 


for the duration of the term thereof * 2a" 


in notable contrast with the renewal provisions, puts 


ee ee 
26/7 Section 316 in its entirety provides: 


"(a) 


Section 


Any station license or construction perm 
modified by the Commission either for a 
time or for the duration of the term the 
in the judgment of the Commission such a 
promote the public interest, convenience 
necessity, or the provisions of this Act 
treaty ratified by the United States wil 
more fully complied with. No such order 
fication shall become final until the ho 
license or permit shall have been notifi 
writing of the proposed action and the g 
reasons therefor, and shall have been gi 
able opportunity, in no event less than 
days, to show cause by public hearing, i 
why such order of modification should no 
PROVIDED, That where safety of life or p 
involved, the Commission may by order pr 
a shorter period of notice. 


816(b), 


the burden 


it may be 
limited 
reof, if 
ction will 
» and 

or any 

1 be 

of modi- 
lder of the 
ed in 
rounds and 
ven reason- 
thirty 

f requested, 
t issue: 
roperty is 
ovide for 


In any case where a hearing is conducted 
the provisions of this section, both th 
proceeding with the introduction of evi 
the burden of proof shall be upon the Co 


pursuant to 
burden of 
ence and 
mmission." 
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of proof upon the Commission. The section as a whole is indica- 
tive of Congressional desire to confer procedural protection 
during a license term sh a not provided when the term expires. 


It is inapplicable here. 


Nor does Section 303(f) of the Act, 47 U.S.C. 303(f), 


operate to nullify a rule change which is to be effective only 


at the end of a license term, Section 303(f) authorizes the 
Commission to "[m]ake such regulations not inconsistent with law 


as it may deem necessary to prevent interference between stations 


——————————————— 

27/ Section 9(b) of the Administrative Procedure Act, 5 U.S.C. 
1008(b), and Section 307(d) of the Communications Act, to the 
extent that they provide that a license shall be kept in 
effect pending final Commission action on an application for 
renewal, are irrelevant to the issues in this case. These 
sections do not indicate, as Marietta apparently believes 

(Br. 15-17), that a change in the allocation rules at the 
expiration date of the license becomes a modification of the 
license if Commission action on a renewal application is not 
completed on the expiration date. The purpose of these statu- 
tory provisions to prevent unfair prejudice to an applicant 
for renewal if the agency unduly delays action on a renewal, 
is clear. See, e.g., Attorney General's Manual on Administrative 
Procedure Act, p. 91. They do not have the effect Marietta 
would give them of wiping out the three year license term. 


Since, under Section 1.328(a) of the Commission's rules, 
47 CFR 1.328(a),' Marietta's renewal application must be 
filed 90 days before the expiration of its current license 
on December 1, 1962, final action may well be taken before 
that date, in which case these provisions of Section 9(b) 
and Section 307(d) do not come into play at all. If action 
is not complete, Marietta will be able to continue operation 
on Channel 10 until final action is taken. But this has no 
bearing on the validity of Marietta's claim of right to an 
adjudicatory hearing. 


= 47" = 
and to carry out the provisions of the Act," but specifies that 
a "public hearing" is a condition precedent to such |rule making 
where “changes in the frequencies, authorized power, or in the 
time of operation of any station * * * without the consent of 
the station licensee" are ‘Gye While Section 303(f) 
does not in terms limit the hearing requirement to changes 
occurring within the license term as does Section 3}]6(a), its 
language is comparable. It refers to changes in a Lewtton re- 
quiring the consent of the “station licensee," Butjafter three 
years a station license "expires," and one in Marietta's posi- 
tion is an “applicant.” Section 307(d). 
The legislative history of Section 303(f) shows no intent 
on the part of Congress to create a special exemption here from 


the general scheme of the Act, an exemption which would be in- 


consistent with the very clear operation of Section,;316(a). On 


28/ Section 303(f) provides: 


"Except as otherwise provided in this Act, the 
Commission from time to time, as public conven- 
ience, interest, or necessity requires shall * * * 
(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference 
between stations and to carry out the provisions 
of this Act; Provided, however, that changes in fre- 
quencies, authorized power, or in the times of opera- 
tion of any station, shall not be made without the 
consent of the station licensee unless, after|a 
public hearing, the Commission shall determine that 
such changes will promote public convenience 62 
interest or will serve public necessity, or the 
provisions of this Act will be more fully complied 
with;" 


= 48-= 
the contrary, it indicates that the requirement of a hearing 
in Section 303(f) was intended as a consistent part of a statute 
which gave no vested rights in a license beyond its term, 
Section 303(f) comes from Section 4(f) of the Radio Act 
of 1927, 44 Stat. yea aha was designed, according to 
Solicitor Davis'of the Department of Commerce, "to prevent 
arbitrary changes in * * * wave lengths and power of a given 
station, within the license period . . .” (emphasis supplied). 
Hearings on H.R. 5589 before the House Committee on the Mer- 
chant Marine and Fisheries, 69th Cong., Ist Sess., p. 22. 
The "public hearing” requirement in Section 303(f), which was 
not present in Section 4(f) of the Radio Act of 1927, was added 
in the Communications Act of 1934, 48 Stat. 1069. However, in 


enacting the 1934 Act, (and in the legislative history of prior 


29/7 Section 4(f) of the Radio Act of 1927 provided (44 Stat. 
1162): 


"Except as otherwise provided in this Act, the 
Commission from time to time, as public con- 
venience, interest, or necessity requires, shall 

-- (f) Make such regulations not inconsistent with 
law as it may deem necessary to prevent interference 
between stations and to carry out the provisions of 
this Act; Provided, however, That changes in the 
wave lengths, authorized power, in the character 

of emitted signals, or in the time of operation of 
any station, shall not be made without the consent 
of the station licensee unless in the judgment of 
the commission, such changes will promote public 
convenience or interest or will serve public neces- 
sity or the provisions of this Act will be more fully 
complied with;” — 


mi AQ. - 
bills upon which the hearing amendment is based, H.R. 7716, 72d 
Cong., lst Sess.; H.R. 11635, 71st Cong., 2d Sess conuress 
at no time expressed any intent to extend beyond the license 

term the procedural protections against these changes accorded 
within the license period by Section sue 


Marietta nevertheless urges (Br. 26-28) that two state- 


ments of General Counsel Webster of the Federal Radio Commis— 


sion in 1929 show that the public hearing requirement of Sec- 
tion 303(f) was inserted in order to insure a hearing “when- 
ever" a change in frequency is made, i.e., at renewal time as 


well as during a license term. But the statements; relied upon 


2 

30/7 See Conf. Rept. No. 1918 on S. 3285, 73rd Cong. 2d Sess., 
pp. 47-48; S. Rept. No. 564:0n H.R.7716, 72d Cong., Ist Sess., 
p. 2; Hearings on H.R. 7716 before the Senate Committee on 
Interstate Commerce, 72d Cong.’,, lst Sess., Ppp. 1-2, 9, 13; 
Hearings on H.R. 7716 before the Senate Committee on Inter- 
state Commerce, 72d Cong., 2d Sess., Pp. 3-5; H. Rept. No. 
1179 on H.R. 11635, T7lst Cong., 2d Sess., p. 6; S.| Rept. No. 
1578 on H.R. 11635, T1lst Cong.,. 3rd Sess., pp. 2, 8; 72 Cong. 
Rec. 8051-8053; 74 Cong. Rec. §203. 


31/ Title III of the Communications Act of 1934 consists of 
the Radio Act of 1927, with some amendment based primarily 
upon H.R. 7716, 72d Cong., 2d Sess., which passed |both Houses 
of Congress in 1933, but was pocket vetoed by President 
Hoover. H. Rept. No. 1918 on S. 3285, 73rd Cong.,| 2d Sess., 
pp. 45-49; S. Rept. No. 781 on S. 3285, 73rd Cong., 2d Sess., 
pp. 6-7. Many of the provisions of H.R. 7716, in|turn, had 
their origin in H.R. 11635, which was passed by the House, 
Tlst Cong., 2d Sess., amended and passed by the Senate, 71st 
Cong., 3d Sess., and died in conference. 72 Cong. Rec. 8055; 
74 Cong. Rec. 5206, 5256. 
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do not support the claim. The first was an opinion given to 
the Commission on May 28, 1929, to the effect that the then 
Section 11 Governing renewal applications) required a hearing 
before the Commission could grant a renewal on a new frequency 
not applied paneer See Federal Radio Commission, Opinions of 
General Counsel, 75-76. 

Webster's proposed amendment of Section 4(f) (the predeces- 
sor of Section 303(f)) in August, 1929, to require a hearing for 
frequency changes, made no reference to the earlier opinion, and 
was on its face concerned only with changes in an existing license 
(See Webster letter of August 26, 1929 to the Chairman of the 
Senate Committee on Interstate Commerce, and accompanying Sug- 
gested Amendment, pp. 9-10. This material has been filed with 
the Court.) Marietta has gratuitously tied the two documents 
together in an attempt to demonstrate that Section 303(f), when 
enacted with the hearing provision in 1934, was intended to re- 
quire an adjudicatory hearing at renewal time, But Webster 
could hardly have been urging in August that Section 4(f) had 
to be amended to prouias a hearing upon renewal when he had 


stated in May that Section 11 gave that right. 
33/ 


In the light of the foregoing, we submit that the “full 


32/ We have discussed above the consistency of rule making with 
the right to a hearing on renewal. 


33/ Section 303(f), as we have pointed out above, originally 
appeared in somewhat different form in the Radio Act of 1927. 
Section 316, however, first appeared as Section 312(b) in the 
1934 Act. This was the first mention of “modification” of a 
license by the Commission on its own motion. See H. Rept. No. 
1918 on S. 3285, 73d Cong., 2d Sess., p. 49. 
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hearing" procedures prescribed by Sections 316 and 303(f) 
of the Communications Act, as amended, are applicable only 
to Commission action affecting a license during its term. 
D. Past Authorities And Practice Are Not | 


Inconsistent With The Commission's 
Action 


I 
Marietta also relies heavily (Br. 17, 21, 26, 28-30) on 


three 1931 decisions of this Court. But none of these related 
| 

to the question of the effect of rule making adopted under 

the Administrative. Procedure Act and, of course, they all pre- 

cede the subsequent decisions we have relied on above concern— 


ing the interplay of rules and hearing rights. In Saltzman v. 


Stromberg Carlson Telephone Mfg. Co., 60 App. D.C. 31, 46 F. 2d 
| 
612, and Courier-Journal Co. v. Federal Radio Commission, 60 App. 
ee | - 


| 
D.C..33, 46 F. 2d 614, the Federal Radio Commission,| without 


prior opportunity to be heard, or public proceeding jof any kind, 


had issued an order transferring a standard broadcast station 
| 


| 
to another frequency, effective upon expiration of its outstand- 


ing license, and had offered the affected licensee a subsequent 


opportunity to be heard. In Westinghouse Electric & Mfg. 

Federal Radio Commission, 60 App. D.C. 53, 47 F. 2a 415, the Radio 
Commission, without prior notice or hearing, granted authority 

to an applicant for renewal to use a frequency gtkex than the 


one requested in his application. The Court held that these 


actions of the Radio Commission constituted an improper refusal 
| 


| 
| 
| 
| 
| 


59° 2 

to renew the license in derogation of the prior hearing rights 

afforded an applicant for renewal by Section 11 of the 1927 
34/ 

Act. 

In these cases, the Court indicated its concern that the 
administrative orders (issued in 1930, before the enactment of 
the Administrative Procedure Act) were based on “ex parte find- 
ings and conclusions, formulated in the absence of the appli- 
cant and based on evidence undisclosed to him" and would impose 
upon the applicant, in the subsequent hearing offered, “the 
burden of refuting a case resting upon evidence and considera- 
tions of which he could have no knowledge." Saltzman, Supra, 


60 App. D.C. at 33, 46 F. 2d at 614. Cf. Ashbacker Radio Corp. 


v. Federal Communications Commission, 326 U.S. 327, 330. 


The present situation is clearly distinguishable. The 


critical distinction between the present case and the 1931 


cases upon which Marietta relies, is the intervening enactment 


347 None of the cases concerned any question of modification 

of license, although we note that in ruling on different ques- 
tions in subsequent cases, this Court has mentioned the Saltzman 
case as involving revocation of license or change in a license 
during its term. Red River Broadcasting Company, Inc. v. Feder- 
al Communications Commission, 69 App. D.c. 1, 5, 98 F. 2d 282, 
286; Monocacy Broadcasting Co. v. Prall, 67 App. D.C. 176, 90 

F. 2d 421, 424, The Commission erroneously cited Monocacy in 
this respect (R. 2269; see Marietta Br. 31). 


In this connection, it should be recalled that it was in 
1934, subsequent to these decisions, that Congress made clear 
that applicants for renewal stand on the same footing as original 
applicants, by inserting in Section 307(d) the provision that-actio 
of the Commission on renewal applications "shall be governed by 
the same considerations and practice which affect the granting 
of original applications.” 
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of the rule making provisions of Section 4 of the Administrative 
Procedure Act, 5 U.S.C. 1003, and subsequent holdings of this 
Court and the Supreme Court that the Commission may, |by rule 
making conducted in accordance with Section 4, determine issues 
which otherwise would be appropriate for adjudicatory proceed- 
ings. United States v. Storer Broadcasting Co., 351 U.S. 192, 
202-205; Bendix Aviation Corp. v. Federal Communications Commis- 
Sion, 106 U.S. App. D.C. 304, 307-308, 311, 272 F. 2d 533, 536- 
537, 540; cert. den. sub nom. Aeronautical Radio, Inc. v. United 
States, 361 U.S. 965; Gerico Investment Co. v. Federal Communica- 
tions Commission, 103 U.S. App. D.C. 141, 143-144, 255 F. 2d 893, 
895-896; Logansport Broadcasting Corp. v. United States, 93 U.S. 
App. D.C. 342, 345, 210 F.2d 24,27,Coastal Bend Television Co. 


v. Federal Communications Commission, 98 U.S. App. D.|C. 251, 255, 


234 F. 2d 686, 690; and, cf. Securities and Exchange |\Commission 
v. Chenery Corp., 332 U.S. 194, 203. We believe that these sub- 


sequent developments in the law have rendered the 1931 decisions 
inapposite, as well as remedying the procedural deficiencies 
which led to reversal in those cases, 
Marietta contends, finally (Br. 33-37), that the Commis- 
Sion has consistently interpreted Section 303(f) as requiring 
an evidentiary hearing in advance of final orders "changing 
broadcast frequencies" (Br. 33). But Marietta has been unable 


to cite any Commission opinion to this effect, and we are unaware 
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5/ 


of any Commission expression of that view. There is thus no 


question here of any Congressional ratification of an establish- 
ed Commission view of what the statute requires. On the con- 
trary, the Commission's repeated exercise of its power to make 


rule changes effective at the end of a license period in the 
36/ 
non-broadcast services, where the hearing rights are precisely 


the same as in the broadcast field, is conclusive evidence that 


the Commission has not construed the Act as requiring an eviden- 


_ 

35/ The statements of various Commissioners and of the then 
General Counsel of the Commission in the 1957 Television 
Inquiry (Hearings before the Senate Committee on Interstate 
Commerce, 85th Cong., lst Sess., Pp. 24, 120-121, 3174, 3188, 
3306-3308), upon which Marietta relies (Br. 35-37), do not 
repudiate the Commission's power to make rule changes effec- 
tive upon expiration of the license period without according 
a show cause hearing. Rather, these discussions had to do 
with the difference in the procedure required for frequency 
changes where there was no outstanding license on the fre- 
quency as contrasted to the situation where modification of 
an outstanding authorization was undertaken within the license 
period. 


36/ See, e.g., the decision of the Commission (23 F.R. 2676, 
2676-2677) reviewed in Bendix Aviation Corp. v. Federal Com- 
munications Commission, 106 U.S. App. D.C. 304, 272 F. 2d 533, 
cert. den. sub nom. Aeronautical Radio, Inc. v. United States, 
361 U.S. 965; Notice of Proposed Rule Making in Docket No. 
10361 (18 F.R. 160), made final by Order of March 11, 1958 
(18 F.R. 1613); Notice of Proposed Rule Making in Docket No. 
10280 (17 F.R. 7351), made final by Order of January 28, 1953 
(18 F.R. 827); Report and Order of June 23, 1958 in Docket 

No. 11991 (23 F.R. 4784); Report and Order of August 4, 1958 
in Docket No. 11994 (23 F.R. 6128); Report and Order of August 
1,. 1958 in Docket No. 11992 (23 F.R. 6140). 


tiary hearing. 
37/ 


All of the authorities cited by Marietta (Br. 33-37). 
involve situations where the Commission has proposed |to modify 
an outstanding construction permit or license during |its term 
by changing the frequency specified in the authorization, and 
has accordingly offered the licensee or permittee a hearing 
under Sections 316 and 303(f) to show cause why the authoriza- 
tion should not be modified. It is true that the Commission 
had not attempted before in the broadcast field to postpone 
the effectiveness of a rule change to the end of a license 
period, and that it has offered a separate opportunity to show 


cause why a frequency should not be deleted to a licensee whose 
38/ 
license was expiring. See Zenith Radio Corp. v. Federal 


ee ee ee 
37/ F.C.C. Order No. 15, 2 F.C.C. 11; Assignment of 
11 F.C.C. 1511; Missionary Societ 

F.C.C. 519, Miners Broadcasting Service, 
Broadcasting Corp., 12 F.C.C. 423, 427; Third Notice of Further 
Proposed Rule Making, 16 F.R. 3072, 3073; Evansville Deinter- 
mixture Case, 22 F.C.C. 382, 394; Fresno Deintermixture Case, 
22 F.C.C. 365, 375; and the cases cited in fn. 21, p, 34 of 
Marietta‘'s brief. 


38/ In Peoples Broadcasting Co. v. United States, 93 U.S. App. 
D.c. 78, 209 F. 2d 286, where a show cause order was| issued 


during a license term pursuant to the Third Notice of Further 
Proposed Rule Making, 16 F.R. 3072, 3073, and acceded to, 

the Commission subsequently renewed the license subjject to 
final determination of the show cause matter, because, the new 
channel not yet being finally inserted, the show cause order 
could not be made final. See Peoples Broadcastin o., 8 Pike 
& Fischer, R.R. 275, 277, 279, 


The Commission's renewal of WABC's license during the period 


(cont'd) 
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Communications Commission, 93 U.S. App. D.C. 284, 211 F. 2d 629 


(where the move to a different channel was consented to). 

But these instances, when consideredtogether with the other in- 
stances where the Commission has proceeded in a different 
fashion (see footnote 36, supra, p. 34), do not constitute a 
showing that it thought it was bound by law to do so, but merely 
that it believed it desirable. 


E. The Commission Validly Determined Not to Follow 


Its Prior “Deintermixture” Practice In Bakers- 
field. 


The change in practice in "deintermixture” cases is 


upon sound policy. The Commission stated here (R. 2270): 


__/ Cont'd) 

when station KOB in Albuquerque was "temporarily" placed on 
WABC'’s otherwise clear channel (770 kc) because of a treaty 
change affecting KOB's channel, does not indicate, as Marietta 
asserts (Br. 19-20), that the Commission there determined that 
provisions of Section 316 apply after the stated term of a 
broadcast license. The Commission never issued any show cause 
order to WABC in that proceeding (see brief for appellant in 
American Broadcasting—Paramount Theatres, Inc. v. Federal Com- 
munications Commission, 108 U.S. App. D.C. 83, 280 F. 2d 631 
(Case Nos. 15,399 and 15,400), Moreover, prior to the rule 
amendment permitting another station on the formerly clear 
channel, sustained by the Court in American Broadcasting-Para- 
mount Theatres, Inc. V. Federal Communications Commission, 108 
U.S. App. D.C. 83, 280 F. 2d 631, the Commission had never 
determined that the public interest would be served by authoriz-— 
ing the operation of two full time stations on the clear channel 
frequency 770 kc, and jt accordingly had no ground for denying 
WABC's renewal applications for exclusive full time use in 
accordance with existing rules, Significantly, the rule change 
approved by the Court in these cases permitted the Commission 

to authorize the operation of two Class I stations on 770 ke 
only at some unspecified time after the expiration of WABC's 
current license, and it was precisely for this reason that 

the Commission had declined to accord WABC a Section 316 hear- 
ing (see pp. 39-45 of the Government's brief in Case Nos. 15,399 
and 15,400). 
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It is true that the Commission has here adopted 
a new procedural approach to effectuation at a 
practicable date of determinations validly 
reached in a deintermixture rule-making proceed- 
ing, although such approach has consistently been 
employed in analogous proceedings governed by 
Sections 303(f) and 316 of the Communications Act. 
While in earlier deintermixture proceedings no 
"effective date” was adopted in the various rule- 
making proceedings, we are convinced that this 
procedure more effectively guarantees that the 
public interest determined to exist will be 
served in the foreseeable future than did the 
Evansville procedure, for example. 


In the Evansville Deintermixture case, 22 F.C.C.) 382, the 
Commission determined on March 1, 1957, in a rule makilng pro- 
ceeding begun on June 26, 1956 ( 21 F.R. 4972), that ilt would 
serve the public interest to shift VHF Channel 7 from Evans- 
ville, Indiana, to Louisville, Kentucky, and to substitute 

UHF Channel 31 in Evansville. However, since there was an 
outstanding construction permit for Channel 7 in Evansville, 
the Commission did not make the reallocation final but in- 


stead ordered the permittee to show cause, pursuant ta Sec- 


tions 303(f) and 316 of the Communications Act, why its permit 


| 
should not be modified to specify operation on UHF Channel 31 


jn lieu of VHF Channel 7. 
| 


In the show cause proceeding begun on March l, 1957, hear- 


ings were held before an examiner in 1957, 1958, 1959, 1960, 


and 1961. The record was closed on February 21, 1961! On 
July 19, 1961, the examiner issued an initial decision recom— 


mending that Channel 7 be deleted from Evansville, that Channel 
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31 be allocated to Evansville, and that the outstanding con- 
struction permit be modified to specify operation on Channel 
31 in lieu of Channel 7. Exceptions were filed, oral argument 
was heard by the Commission on March 29, 1962, and the proceed- 
ing is still Pee ad 

The Evansville proceeding was a clear indication to the 
Commission that the public interest in reasonable expedition 
could best be served by using rule making to decide the proper 
community allocation of Channel 10. However, expedition was 
not the only interest served by this procedure. As the Com- 
mission pointed out in its decision (R. 1829-1831), the alloca- 
tions in Fresno, California, and elsewhere were an important 
part of the determination to deintermix Bakersfield. It is 
clear, therefore, as we show in Point II, infra, that the dis- 
position of Channel 10 was of concern to many parties in addition 
to Marietta, The filing of comments by more than 650 persons 
is ample demonstration of this wide interest. 


The determination to use rule making, rather than adjudi- 


i 

39/ In the Fresno Deintermixture Case, where the Commission 
undertook to follow the Evansville procedure of a show cause 
proceeding to modify the outstanding license for Channel 12, 
the licensee consented to modification and the channel was 
deleted from Fresno on July 7, 1960 (R. 1827, n. 4). 


- 59 - 
40 


cation, was well within the Commission's discretion. "(T]he 


| 
choice made between proceeding by general rule or by individual, 
| 


ad hoc, litigation is one that lies primarily in the informed 


discretion of the administrative agency." Securities and Ex- 


| 
change Commission v. Chenery Corp., 332 U.S. 194, 203.| See also 


National Labor Relations Board v. Seven-Up Co., 344 U.S. 344, 


ee 


347-349; Federal Communications Commission v. WOKO, Inc., 329 U.S. 


223, 227-228. 


—_— 

40/ It should also be noted that since other parties have the 
right to compete against Marietta at renewal time, and since 
they must file subject to the rule making, acceptance! of 
Marietta's position would result in an extremely confused 
situation. Marietta would be heard on its application for 
Channel 10 while another applicant would not have the; right 
to apply for that channel, the rule making being conclusive 
as against it. This would destroy the new applicant's right 
to compete, unless the comparative hearing were for Channel 
10, with the other applicant immediately being moved if it 
should prevail over Marietta, This would mean that in the 
hearing Marietta could urge the retention of Channel 10 in 
Bakersfield, while its competitor could not. 
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II.| THE COMMISSION'S PROCEDURE WAS APPROPRIATE 
TO THE CIRCUMSTANCES OF THIS CASE 


TO THE CIRCUS TANS SS 
Marietta further contends (Br. 41-51) that even if 
television channel allocations and deletions may be made with- 
out individual adjudicatory hearings in situations involving 
numerous communities, an evidentiary hearing was nevertheless 
required here because the proceeding “dealt solely with the 
deletion of one channel from one specific community and its 
possible reassignment elsewhere” (Br. ay This argument 
flies in the face of well established law, and also miscon- 
ceives the scope of the proceeding before the Commission. 
Marietta's argument that rule making was inappropriate 
because of the allegedly limited scope of the rule making 


proceeding has been foreclosed by numerous decisions of this 


Court. As the Court stated in Qwensboro On The Air, Inc. v. 


United States, 104 U.S. App. D.C. 391, 396, 262 F. 2d 702, 707, 


cert. den, 360 U/S. 911, with respect to the deletion of VHF 


Channel 9 from Hatfield, Indiana, "That the Commission in a 


ee  ———e ee 
4/ Although Marietta argues that Sections 316(a) and 303(f) 
require a hearing because of the allegedly limited scope of 

the proceeding, it would seem clear that these sections are 

not pertinent to this point. If we correctly argued in Point I 
that they do not cover a change at the end of a license period, 
their inapplicability would not be affected by a determination 
that the action taken was too narrow to be the subject of rule 
making. Section 309(e) would then require a hearing. If we 
are wrong in our contention that they are inapplicable, they 
require a hearing without regard te the question of whether 

the channel change is a proper subject for rule making. 
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| 
rule making proceeding may take such action is no longer open 
42 


— 


to question. 
Furthermore, the proceeding in Docket No. 13608 
noc concerned solely with one channel or one community, In 
addition to the deletion of Channel 10 from Bakersfield, the 
rule making also involved related rule changes assigning UHF 
Channels 23 and 51 to Bakersfield; reserving Channel 39 at 


Bakersfield for noncommercial educational use; substituting 


Channel 45 for Channel 37 at Delano, California; and assign- 


ing Channel 12 to Santa Maria, California (R. 1850). 


————— 
42/ As Marietta points out (Br. 34, 40-41), the Qwensboro 

appeal also concerned the deletion of Channel 7 from Evansville, 
Indiana, and the Commission offered the holder of a construc- 
tion permit on Channel 7 a separate hearing, although the 
application for license was filed at about the same time. 

The Court stated in the course of its opinion on the challenged 
deletion of Channel 9 from Hatfield that the permittee| on 
Channel 7 was entitled to a hearing under Section 316(a). 

But that statement of the Court is not relevant here, since 
what was involved there was not the termination of a full 

three year license, but rather the filing of an application 

for a license upon completion of construction. At that 
stage in the license scheme, the Act provides greater security 
to the permit holder. See Section 319(c), 47 U.S.C. 319(c); 
Frontier Broadcastin . ve Federal Communications Commis-— 
sion, U.S. App. D.C. , 296 F.2d 443. In any event, 
the question of a right to an adjudicatory hearing if 

channel is deleted simultaneously with the filing of an 
application for a license to cover a construction permit was 
not in issue, and the Court's statement appears to have been 
made solely on the basis that the permit was being modified 
within its term. The fact that an application for license 

had been filed at about the same time was not referred to by 
the Court. 
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Channels 23 and ‘51 were added to Bakersfield because Channel 
10 was deleted; ‘the channel change in Delano was caused by 
the addition of ‘Channels 23 and 51; and the Commission was 
faced with the questions of whether to use 10 or 12 at Santa 
Maria and whether to reserve 10 or 39 for educational use in 
Bakersfield (R. 1825-1826, 1847). The concern of the Commis- 
sion was not a separable concern with Channel 10 in the 
community of Bakersfield, but rather with the "full develop- 
ment and expansion of effective competitive service throughout 
the [San Joaquin] Valley” (R. 1831), including the community 


of Fresno, and the communities of Tulare, Visalia and 


Hanford, which are located in the valley between Fresno . 


and Bakersfield (R. 1830). 

The Commission concluded that the presence of. VHF 
Channel 10 at Bakersfield constituted "a significant deter- 
rent to effective and comparable UHF competition in the 
Fresno market area and to the establishment of effective and 
beneficial new services, particularly in the smaller cities 
of the Valley" (R. 1831). That the proceeding had regional 
significance is clearly shown by its close relationship to 
the Commission’s prior rule making action making Fresno all 
UHF. (See p. 8 supra, in the Counterstatement of the Case.) 

The interests of communities other than Bakersfield and 
of many persons besides Marietta were involved; some 650 persons 


filed formal comments concerning various aspects of th proeeding. 


m6 3 ce 
In these circumstances, the channel changes clearly constituted 
rule making as defined by Section 2(c) of the Adniuist+ative 
Procedure Act, 5 U.S.C. 1001(c), and rule making procedures 
were appropriate. | 
Furthermore, the necessity of holding an additional 
adjudicatory proceeding to determine finally the Bakersfield 
television allocations would not only completely nullify the 
rule making proceeding, but would largely destroy the oppor- 
tunity of other persons to Seve heen The right of 
interested persons to file comments in rule making is not 
co-extensive with the right of “parties in interest” to 
intervene in an adjudicatory hearing. Thus, many of the 
persons with a proper interest in the disposition of Channel 
10 and the other related channel assignments would probably 
lose the right to participate in a hearing directed only to 
Marietta’s interests, What is properly a regional question, 


involving the interests of several communities and hundreds 


of persons, would be converted into a much narrower problem. 


Marietta’s reliance (Br. 43-48) on Sangamon Valley 


Television Corp. v. United States, 106 U.S. App. D.C. 30, 


43/. Nor would the public interest be served by holding an 
adjudicatory proceeding in place of the rule making. A 
hearing in which 650 persons exercised the right of cross- 
examination, filed proposed findings and exceptions, and 
participated in oral argument would hardly be a preferable 
method of ascertaining the public interest in adequate 
television service in the San Joaquin Valley. 
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269 F. 2d 221, is' misplaced. As Marietta concedes (Br. 47), 
there is no suggestion that the present proceeding was not 
carried on in the open. And, while the Court remanded the 
Sangamen proceeding for an evidentiary hearing on the ques- 
tion of ex parte attempts to influence the Commission, it 
did not require an evidentiary hearing on the merits of the 
deintermixture. Despite the circumstance that Sangamon 
involved the “resolution of conflicting private claims to 

a valuable privilege”, the Court remedied the procedural 
deficiencies in the initial proceeding by directing a new 


rule making proceeding. Sangamon Valley Television Corp. v. 
United States, U.S. App. D.C. , 294 F. 2d 742 (June 27, 


1961). Sangamon'is important, but directly contrary to 


Marietta*s position here, 

Marietta's further assertion (Br. 48-51) that the Con- 
mission is bound’ to hold a full evidentiary hearing on the 
deletion of Channel 10 from Bakersfield at the end of its 
license period, because it allegedly promised that Marietta 
would receive such a hearing, is without merit. We do not 
believe that the Commission made any such representation. 

The statement relied upon by Marietta was made with 
reference to the separate show cause proceeding in Docket 
No. 13609. But, this proceeding was directed only to the 


possible deletion of Channel 10 during Marietta’s license 
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term. The Order to Show Cause in Docket No. 13609 issued on 
June 27, 1960, the same date the rule making was instituted, 
directed Marietta to “show cause why, in the event it is 
decided to place all commercial television stations at 
Bakersfield on UHF channels, its license for Television) 
Station KERO-TV, Channel 10-, Bakersfield, California, should 
not be modified to specify operation on Channel 23-, ox! 


alternatively, Channel 45-" (R. 2031). When, in denying 


Marietta's request that the time for filing a response be 


postponed until after the rule making in Docket No. 13608, 
| 


the Commission indicated that it would not bar from the 
hearing in Docket No. 13609 “matters to which decisional 


importance would have been attached in our rule making 
44/ 
decision” (R. 2055), the reference was to the hearing 


to be held on the question of effectuating the new rule) during 


Marietta's license term. The context, the issues, and |the 


a 
44/ Subsequently, on March 27, 1961, the Commission designated 
Docket No. 13609 for hearing on the issue of whether the public 
interest “would be promoted by the modification of the |license 
issued to Marietta Broadcasting, Inc., for Television Broad- 
casting Station KERO-TV, Bakersfield, California, to specify 
operation on Channel 23 instead of Channel 10, effective on 

the earliest practicable date prior to the expiration of the 
term of such license on December 1, 1962, and for the remainder 
of such term" (R. 2125). By order of July 11, 1961, the Com- 
mission declined to enlarge or modify the issue in peeaye 
No. 13609 (R. 2266-2271). While Marietta has also claimed 
that the hearing offered it on the proposed modification of 
its license was inadequate, because the Commission did j|not 
include an issue on the desirability of deleting Channel 10, 
the validity of this order is not at issue here in view of the 
subsequent termination of Docket No. 13609 without decision 

on the merits. 
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reference in the Commission's opinion to Section 1.63 of the 
Commission’s Rules, 47 CFR 1.63, which concerns only modifi- 
cations of licenses, would seem to put this beyond dispute. 
At no time did the Commission advise Marietta that there 
would be a further hearing if the effective date of the 
rules should be held up until the termination of Marietta's 
license, 

However, even if it could be inferred that the Commis- 
sion was proposing to accord Marietta an evidentiary hearing 
on the question of whether Channel 10 should be deleted from 
Bakersfield at the end of its license term, we do not believe 
that the Commission was thereby foreclosed from adopting a 
different course equally within its statutory powers. This 
is not a case like Sangamon Valley Television Corp. v. United 
States, 106 U.S. ‘App. D.C. 30, 269 F. 2d 221, United States 
ex rel. Accardi v. Shaughnessy, 347 U.S. 260, or Vitarelli v. 
Seaton, 359 U.S. 535, where an administrative agency has 
departed from procedural regulations governing the proceeding, 
and has done so to the prejudice of the parties, Marietta, 
even if it could have anticipated a full hearing at renewal 
time, was not misled to its prejudice. It does not allege 
that it changed its position jn reliance upon any promise of 
the Commission. On the contrary, it participated fully in 
the rule making, and now merely asserts that it is entitled 
to a further hearing. Whether it is entitled to such a hear- 


ing does not depend upon whether the Commission at one point 


indicated an intention to conduct it. 


S67 
THE COMMISSION'S DETERMINATION THAT THE | 
PUBLIC INTEREST WOULD BE SERVED BY DELETING 
CHANNEL 10 FROM BAKERSFIELD IS WITHIN ITs 

| 


PERMISSIBLE DISCRETION 


ee 


The Commission's determination that the public interest 
| 


would be served by deleting the only remaining VHF channel in 
the San Joaquin Valley, Channel 10 at Bakersfield, rests on 
its judgment that "[c]omplete deintermixture of the entire 

San Joaquin to UHF is * * * required for full development and 
expansion of effective competitive television service through- 
out the Valley” (R. 1831). It concluded that this action was 
necessary: (1) to implement the earlier deintermixture of 
Fresno, since the Bakersfield VHF signal penetrates ody the 
service areas of the Fresno UHF stations (CR. 1829-1831) ; 

(2) to remove the VHF competition which was discouraging 
the establishment of local UHF services in the smaller 
cities of the Valley (R. 1831); and (3) to improve service 
to Bakersfield and environs by enabling the Bakersfield 
stations to compete with comparable facilities (R. 1831-1843) . 
The basis for these conclusions is fully set forth in the 
Commission's Report (R. 1829-1843), and has been summalrized 
supra, pp. 11-16. The action taken is reasonable, and the 
reasons given fully meet the requirement of Section 4 (b) of 
the Administrative Procedure Act, 5 U.S.C. 1003(b), that the 
“agency shall incorporate in any rules adopted a concise 
general statement of their basis and purpose.” | 
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Contrary to Marietta's assertion (Br. 52-56), the 
Commission's determination is not vitiated by the circumstance 
that it has not adopted deintermixture as a nationwide policy 
or by the fact that it concluded, on the particular facts, 
that deintermixture was not in the public interest in other 
areas. As this Court agreed in Springfield Television Broad- 
casting Corp. v. United States, 104 U.S. App. D.C. 13, 15, 

259 F. 2d 170, 172, cert. denied 358 U.S. 930, it is “impossible 
to use rigid criteria as the basis for a decision to deintermix 
or not to deintermix any particular community, because of the 
widely varying circumstances in individual markets and the 


45/ 
numerous factors which bear on the choice in each area.” 


The Commission's judgment that the San Joaquin Valley 


should be all UHF was reached after four years of continuous 


study of the particular conditions prevailing in this area, 


45/ See also, Springfield Deintermixture Case, (22 F.C.C. 
318, affirmed Sangamon Valley Television Corp. v. United 
States, 103 U.S. App. D.C. 113, 255 F. 2d 191, cert. granted 
and remanded on other grounds 358 U.S. 49); Peoria Deinter- 
mixture Case (22 F.C.C. 342, affirmed WIRL Television Co. v. 
United states, 102 U.S. App. D.C. 341, 253 F. 2d 863, cert. 
granted and remanded on other grounds 358 U.S. 51); Hatfield, 
Indiana (22 F.C.C. 382, affirmed Owensboro On The Air, Inc. Vv. 
United States, 104 U.S. App. D.C. 391, 262 F. 2d 702, cert. 
den. 360 U.S. 911). The Commission has also denied petitions 
for rule making to add a VHF assignment in predominantly UHF 
areas (Elmira, New York, and Williamsport, Pennsylvania, 20 
Pike & Fischer, R.R. 1653) and has declined to permit a VHF 
station to move its transmitter closer to an area served 
primarily by UHF stations (Triangle Publications, Inc. Vv. 
Federal Communications Commission, 110 U.S. App. D.C. 214, 
291 F. 2d 342). 
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and after full consideration of the comments filed in this and 


the Fresno proceeding (R. 1827). It constitutes a final 


| 
determination of the question of what channel assignments 
46/ 
would best serve the public jnterest in this area, 


Furthermore, the rule making proceeding afforded 


| 
Marietta an adequate opportunity to present fully all relevant 


considerations on whether Bakersfield should be deimermixed,. 
Marietta took full advantage of the opportunity accorded it 
for participation in the rule making proceeding. It filled 


extensive comments (R. 996-1027), reply comments (R. 1444-1457), 


| 
46/7 On April 9, 1962, the House Committee on Interstate Com- 
merce reported favorably on a bill which would authorize the 
Commission to require that all television receivers shipped in 
interstate commerce be capable of receiving both VHF and UHF 
signals. H. Rept. No. 1559 on H. R. 8031, 87th Cong., 2d Sess. 
This recommendation was made partly in reliance on the| Commis- 
sion's representation that jt would not proceed with further 
deintermixture proceedings until it determines how the/all- 
channel receiver authority is working out (H. Rept. No, 1559 
at pe-7-8, /Z, 18-21. However, the Commission's representation 
as to a moratorium on deintermixture expressly excluded four 
proceedings, including Bakersfield, California (H. Rept. No. 
1559, pp. 21, 23-25). The Bakersfield exclusion was based on 
the circumstance that the Commission had already taken final 
action in that case and on the further ground that (ibid.): 
“Even more important, a moratorium affecting Bakersfield would 
leave Commission action in this general area (the San Joaquin 
Valley) in the state of being half complete, half incomplete, 
and would have seriously adverse consequences on the develop- 
ment of television in the San Joaquin Valley and particularly 
in the Fresno area. In Fresno, deintermixture action by the 
Commission is complete, and Fresno station KFRE-TV has shifted 
from operation on VHF channel 12 to UHF operation (see F.C.C. 
60-814, 60-279). One of the jmportant aims in the Bakersfield 
case was to complement the Fresno action.” 


ey {1 ee 

and additional comments (R. 1484-1493), which were untimely, 

but which the Commission also accepted and considered (R. 1826). 
Indeed, the greater part of Commission's decision is devoted 

to dealing at some length with each of Marietta's contentions 
(R. 1835-1843, 1848). Neither its position nor its views 

were ignored, 

The Commission gave full consideration (R. 1838-1843) 
to Marietta's contention that deletion of Channel 10 would 
create a so-called "white area” (i.e., an area in which 
persons would receive no television service) of some 1,432 
square miles east of the Sierra Nevada Mountains and north 
of Los Angeles, containing some 5,834 persons. Marietta 
asserted that this area was presently within the Grade B 


contour of its VHF station and would not be within the 


Grade B contour of Bakersfield UHF Station KBAK-TV if that 


station were to operate at the antenna height and power 


specified in its outstanding construction permit for trans- 
47 / 
mission from Mt. ‘Breckenridge (R. 1839). As we have set 


ee a 
47/ The Commission also properly denied Marietta"s request 
that the rule making decision be postponed indefinitely until 
after Station KBAK-TV had constructed on Mt. Breckenridge and 
Marietta had had'an opportunity to make studies of comparative 
UHF-VHF coverage from transmitters at that site. The Commis- 
sion concluded that a substantial postponement was not in the 
public interest, since its own technical studies and the data 

in this and the Fresno proceeding were sufficient basis for an 
informed decision as to the capabilities of UHF in this (cont'd) 


a FAS 
forth in the Counterstatement, pp. 15-16 , the Commission in 

its Report gave extensive consideration to this Sisiullos a loss 
of service (R. 1838-1843). 


It concluded that the number of persons affected was 


| 
probably not as large as Marietta estimated, since most of 


the alleged white area "is completely unpopulated, consisting 
| 


of precipitious mountains and barren desert, and the few 
residents are concentrated in small towns and settlements 
located along the highway” (R. 1840, 1395). Of the four 
communities of any appreciable size in the area, Lone| Pine 
(1960 pop. 1,310) receives service from a UHF translator 
(K8OAD) ; a community antenna operation provides 603 homes 

in Trona (1960 pop. 1,138) with service from four Los| Angeles 


stations; and the other two communities, Keller and Darwin, 
| 


have populations of less than 1,000, for neither are listed 


477 (cont'd) area, The possibility was remote that Marietta's 
proposed study would furnish grounds for a different decision 
(R. 1842, 1843). Moreover, Marietta was not prejudiced by the 
denial of a postponement, since the Commission accepted its 
estimate of the difference in Grade B contours of its} station 
and that of KBAK-TV operating as authorized in the lajtter's 
construction permit for Mt. Breckenridge (R. 1839). he 
Commission's determination that the alleged "white area” was 

no bar to deintermixture was based on other factors, [to which 
the proposed comparative study was not material; i.@., an 
assumption that Marietta would operate from Mt. Breckenridge 
with better UHF facilities than KBAK-IV is now authorized to 
construct (R. 1839-1840); the probability that the UHF stations 
would improve their facilities in the event of deintermixture, 
and that they make greater use of translators and bogsters 

(R. 1841); and a doubt that the area contained the papulation 
claimed by Marietta or that Marietta presently serves all of 
the area in view of terrain conditions (R. 1840). 


re ihe 
in the 1950 or 1960 census reports (R. 1840, 1395). The 
Commission also doubted whether Marietta's station on Channel 
10 in fact served all of the region it claimed would become 
a white area, in view of the absence of any showing that 
terrain conditions would enable it to serve the area 
CR. ain 

However, the Commission found it unnecessary to 
determine the exact number of people residing in the area 
or now served by Marietta. For, upon the basis of the 
technical data and engineering studies which it had examined 
and evaluated in both this and the Fresno proceeding, the 
Commission was convinced that there would be very little 
difference in coverage between UHF and VHF stations trans- 
mitting from Mt. Breckenridge, in view of the fact that the 
height of the antenna (approximately 7,668 feet above sea 
level) greatly increases line of sight coverage and hence 
sharply decreases the disparity which is normally present 
between UHF and VHF coverage under difficult terrain con- 


49/ 
ditions (R. 1838-1839). It was further of the view that 


re ree 
46/ Marietta is an NBC affiliate, and the Commission noted 


on this question that the UHF translator provides NBC network 
service to Lone Pine. 


49/ See Hartford Deintermixture Case, 15 Pike & Fischer, Radio 
Reguiation 1549, 1550a, and Madison Deintermixture Case, 15 
Pike & Fischer, Radio Regulation 1563, 1566, to the effect 
that VHF is normally preferable in rough terrain. The Commis- 
sion noted here that Marietta's claim that it presently served 
the alleged “white area” was based on line of sight coverage 
(R. 1839). 
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if Marietta were to operate from Mt. Breckenridge on Channel 


with UHF facilities comparable to its VHF facilities, as the 


Commission believed it would (R. 1839-1840), residents, of 
| 


communities and areas presently receiving a satisfactory 


signal would continue to be able to do so (R. 1839). | 


The Commission concluded that a possible white area 


was not a bar to deintermixture because other means were 


available for providing service to that area. In this con- 


nection, the Commission stated (R. 1841): 


We anticipate that the improved competitive 
conditions which will result from all sta- 
tions in the Valley operating in the same 
band will enable and cause both Bakersfield | 
and other Valley stations to expand their | 
coverage by increased power and improved 
facilities, as well as by other measures | 
such as translators, on-channel boosters 
or satellite operations, and that the 
possibility of more service to this white | 
area than at present will be enhanced. Kern 
County Broadcasting, for one, has stated in 
its comments that if Bakersfield is deinter-| 
mixed, it intends to take advantage of the 
wide variety of types of authorizations 
provided by the Commission to aid small, 
jsolated communities to receive television 
service and that it is presently considering 
a booster-translator program, Its pending | 
application for a UHF booster operation near 
Portersville has already been noted. | 


The Commission also noted particularly its experience| with 
the widespread use of UHF translators “throughout the) moun- 
tainous areas of the West and elsewhere, as well as in this 


general area, under all types of conditions, to provide 


a Ga 

acceptable reception at low cost where direct reception of 
50/ 

television signals is impossible” (R. 1841). 


We accordingly submit that the Commission's considera- 


tion of the alleged white area problem was reasonable and 
§1/ 
fully adequate. The Commission has made a considered 


judgment as to future conditions in the light of the Com- 
mission's past experience (see R, 1841 and fn. 11). This 
was a policy judgment resting upon an adequate record, and 
was an appropriate rule making resolution of the factors 
relevant to the “fair, efficient, and equitable distribution 
of radio service" among communities required by Section 


307(b) of the Act, 47 U.S.C. 307(b). There is no reason 


50/7 A translator is a station transmitter which takes the 
signal of a regular television broadcast station or another 
translator, either VHF or UHF, and rebroadcasts it on one of 
the UHF frequencies between 70 and 83 without significantly 
altering any characteristic of the incoming signal other 

than its frequency and amplitude. See Sections 4.701 and 
4.702 of the Commission's Rules, 47 CFR 4.701 and 4,702. A 
television booster station is operated by a primary UHF sta- 
tion and rebroadcasts the signal of such station on the same 
frequency without altering any characteristic but the ampli- 
tude. See Sections 4.801, 4.802, and 4,803 of the Commission's 
Rules, 47 CFR 4.801, 4.802, and 4.803. A satellite is a sta- 
tion which is authorized to operate on a channel regularly 
assigned in the Table of Assignments, but has no studio 
facilities and merely rebroadcasts the signal of its parent 
station. 


51/ We believe that the discussion above clearly shows that 

the Commission's! consideration of the "white area” question 
here is not subject to the same finding of an inadequate 
Commission explanation made by this Court in Television 
Corporation of Michigan v. Federal Communications Commission, __ 
U.S. App. D.C. __, 294 F. 2d 730 (see Marietta Br. 57-58). 


-75- 
to redetermine these factors in another adjudicatory proceeding. 
As this Court stated in Gerico Investment Co. v. Federal Com- 


munications Commission, 103 U.S. App. D.C. 141, 144, 255 


F. 2d 893, 896, where a UHF station wanted the assignment 


of a VHF channel in Miami to be reconsidered in an adjudica- 
| 


tory proceeding among applicants for the VHF channel, "In 
these circumstances we think the Commission was not required 
to review the Section 307(b) factors in this adjudicatory 
cncesaiheee 
Finally, notwithstanding Marietta's contrary dssertion 
(Br. 61-62), the Commission did consider the various |uses for 
Channel 10 propeased in its Notice of Proposed Rule Making 
(R. 123) and commented on by parties to the proceeding. It 
concluded that the record established the public intdrest 
would be served by the assignment of an additional VHF 
channel to Santa Maria, California, to serve the general 
coastal area stretching from Santa Barbara northward | to San 


| 
Louis Obispo (R. 1848-1850). However, it decided, for 


52/7 This Court has sustained other deintermixture determi- 
nations of the Commission against similar cententions that 
the presence of a white area question required an adjudica- 
tory hearing. Springfield Television Broadcasting Company v. 
United States, 104 U.S. App. D.C. 13, 259 F. 2d 170,| cert. 


denied. 358 U.S. 930 (see Brief for the Government, pp. 17-43) ; 


Winnebago Television Corp. v. United States, 103 U.S. App. 
D.C. 311, 258 F. 2d 163, cert. denied 358 U.S. 930 (see Govern- 
ment's brief, pp. 14-26). | 


| 
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engineering reasons and because of its immediate availability, 
that Channel 12 would be preferable to Channel 10 (R. 1850) 
and further that there was no compelling need for two additional 
VHF assignments to that area (R. 1848). The Commission also 
considered proposals that it reserve Channel 10 at Bakers- 
field for noncommercial educational use, but concluded that 
the public interest would be better served if educational 
television in the San Joaquin Valley was also in the UHF 

pand (R. 1845). ‘The alternative of deleting Channel 10 from 
Bakersfield, while reserving for future decision the question 
of what use should be made of the channel, was one of the 
proposals on which the Commission invited comments in its 
Notice of Proposed Rule Making (R. 123). 

The Commission also properly rejected (R. 1848) 
Marietta's contention that Section 307 (b) of the Communi- 
cations Act required it to withhold decision on the deletion 
of Channel 10 from Bakersfield pending a determination on 
where Channel 10 should be used. Nor do the cases cited by 
Marietta (Br. 61-62) hold to the contrary. In some cases, 
the disposition of a channel proposed to be deleted was an 
important factor entering into the question of whether a 
community shouid be deintermixed, either because an essential 


basis for a deintermixture proposal made to the Commission 


was an alleged benefit accruing from use of the VHF channel 


“77 = 
elsewhere (see Hartford Deintermixture Case, 15 Pike & Fischer, 
Radio Regulation 1549), or because possible non-use of a VHF 
channel elsewhere was combined with a determination that its 
deletion from its existing location would not be of signifi- 
cant benefit (see New Orleans Deintermixture Case, 15 Pike & 
Fischer, Radio Regulation 1603, 1608-1609), In the Springfield 
Deintermixture Case, 15 Pike & Fischer, Radio Regulation 1525, 
1531, where the Commission deleted VHF Channel 2 from Spring- 
field, and considered its use elsewhere (as was done in 


Bakersfield), Channel 2 was put in St. Louis. The Commission 


did not there hold, however, that a deletion which would bring 


important benefits should not be made if the channel were not 
immediately assigned elsewhere. None of the cases relied upon 
by Marietta so holds. 

Here, as the Commission stated (R. 1848): 


We have found herein that the deletion of 
Channel 10 from Bakersfield would foster 

the fairest, most efficient, and most equi- 
table use of all television frequencies 
assigned at Bakersfield and throughout the 
Valley. It therefore is our clear statutory 
duty to remove the channel from Bakersfield 
irrespective of the separate question of 
where outside the Valley it may thereafter 
be reallocated, The matter of the realloca- 
tion of Channel 10 is not one of the circum- 
stances which we have found calls for the 
deintermixture of Bakersfield, and we do not 
find it necessary or desirable in the public 
interest to decide that question in this pro- 
ceeding. 


= 78 = 

It was not alleged before the Commission that Channel 10 
cannot be used elsewhere. There is thus, in any event, no show- 
ing that the Commission's action will result in a valuable 
frequency not being used. The use of Channel 10 can be decided 
upon in another proceeding. In any event, as the Commission 
made clear, the present allocation of Channel 10 to Bakersfield 
is impeding the proper development of television service. Even 
if it cannot eventually be used elsewhere in the area, its 
deletion will result in a gain in service to the public. 

CONCLUSION 
For the foregoing reasons, the Commission's rule making 


action should be affirmed in Case No. 16,685 and Case Nos. 


16,684, 16,540, and 16,541 should be dismissed. 


Respectfully submitted, 


LEE LOEVINGER, MAX D. PAGLIN, 
Assistant Attorney General, General Counsel, 


RICHARD A. SOLOMON, DANIEL R. OHLBAUM, 
Attorney, Assistant General Counsel, 


Department of Justice 


RUTH V. REEL, 
Counsel, 


Federal Communications Commission 


April 26, 1962. 
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(i) 


COUNTERSTATEMENT OF QUESTIONS PRESENTED | 


The following are the pertinent portions of the stipulation 


the parties approved by the Court on December 28, 1961: 


The Federal Communications Commission issued an 
order in a rule making proceeding amending its table of 
television channel assignments to substitute UHF Channel 
23 for VHF Channel 10 in Bakersfield, California, effectiv 
on December 1, 1962 (the expiration date set forth in 
appellant-petitioner's current license for Channel 10). 
Relying on this order, the Commission also instituted an 
adjudicatory proceeding in which appellant-petitioner has 
been required to show cause why its license should not be 
modified to specify Channel 23 instead of Channel 10 prior 
to December 1, 1962. The Commission ruled that the ques- 
tion of the ultimate disposition of Channel 10 was conclu- 
sively determined in the rule making proceeding and has 
declined to enlarge the issues in the adjudicatory proceed- 
ing or otherwise to afford appellant-petitioner an adjudica- 
tory hearing on the question whether Channel 23 should be 
substituted for Channel 10 in Bakersfield. 


I. Counsel for all parties stipulate and agree that: 


| 


The questions presented by this appeal are: 


1. Whether the Commission erred in deleting Chan- 
nel 10 from Bakersfield, effective December 1, 1962 (the 
expiration date set forth in appellant-petitioner's current 
license), and purporting to prevent appellant-petitioner 
from continuing to operate on that channel thereafter, by 
taking such actions in a rule making proceeding and by 
refusing to afford appellant-petitioner an adjudicatory 
hearing on the question whether such actions shall be 
taken. 


2. Whether, assuming the Commission could have 
acted by rulemaking if a matter of more general nature | 
or scope were involved, it committed error in the actions 
and refusal referred to above because this proceeding was 
not general in nature or scope, but rather changed the 
channel assignment of a particular station in a particular 
community, and because the Commission resolved con- 
flicting claims and controverted issues of fact in rule 
making rather than in an adjudicatory hearing. 


| 
1 
| 


| 


(ii) 


3. Whether, if such actions and refusal are authorized 
by statute, such statute, as applied, violates the due process 
clause of the Fifth Amendment to the Federal Constitution. 


4, Whether the Commission stated in a formal opinion 
the procedural rights to be afforded appellant-petitioner in 
the proceedings below; if so, whether it subsequently re- 
versed its position; and, if so, whether such reversal was 
arbitrary, capricious, or an abuse of discretion. 


5, Whether the Commission abused its discretion or 
acted arbitrarily or capriciously or otherwise unlawfully 
in refusing to defer its rule making proceeding in order to 
afford appellant-petitioner an opportunity to make and sub- 
mit to the Commission comparative studies of VHF and UHF 
operation in Bakersfield under actual and comparable 
operating conditions. 


6. Whether the Commission's action in "deintermixing" 
Bakersfield is consistent with Commission policy and, if 
not, whether such action is arbitrary or capricious or 
otherwise unlawful. 


7, Whether (a) the Commission erred in deleting Chan- 


nel 10 from Bakersfield without determining that that chan- 
nel may be used elsewhere, and whether (b) such deletion 
would otherwise result in an unfair, inefficient or unequi- 
table distribution of television service. 


8. Whether the Commission erred in failing to find 
that deletion of Channel 10 from Bakersfield would deprive 
numerous persons of television service and, hence, would 
be in violation of Sections 1 and 307(b) of the Communica- 
tions Act of 1934, as amended. 


9. Whether the Commission was required to make an 
ultimate finding, supported by mediate findings, that Chan- 
nel 10 should be deleted from Bakersfield, whether its 
mediate findings failed to support its ultimate finding, and, 
if so, whether its ultimate finding was arbitrary or 
capricious. 


(iii) 
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Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Nos. 16,540, 16,541, 16,684, 16,685 


TRANSCONTINENT TELEVISION CORPORATION, 
Appellant-Petitioner, 


v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee-Respondent, 

UNITED STATES OF AMERICA, 
Respondent, 


SHASTA TELECASTING CORPORATION, 
KERN COUNTY BROADCASTING COMPANY, 


Intervenors. 


On AppealsFrom and Petitions to Review Orders of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 
KERN COUNTY BROADCASTING COMPANY 


JURISDICTIONAL STATEMENT 


Intervenor concurs with the Jurisdictional Statement in the brief 
for the United States and the Commission. The only viable orders of 
the Commission presently under review are orders entered in| rule 
making proceedings not involving any of the kinds of action specified as 
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subject to appeal under Section 402(b) of the Communications Act of 
1934, as amended, 47 U.S.C. 402(b). Accordingly, review is available 
only under Section 402(a) and all the present cases should be dismissed 
except Number 16,685, which is a petition for review of final orders 
amending the Commission's television allocation table, inter alia, to 
substitute channel 23 for channel 10 in Bakersfield, California. 


COUNTERSTATEMENT OF THE CASE 


The Statement of the Case in petitioner's brief is argumentative! 
and incomplete. Intervenor adopts the Counterstatement of the Case in 
the brief for the United States and the Federal Communications Com- 
mission, with the additions noted below. 


Nature of the Proceedings 


The notice of proposed rule making which initiated the proceedings 
culminating in the present order was released in June, 1960 as peti- 
tioner's brief indicates (p. 3), but the order was actually the culmination 
of years of study and consideration of the problem of securing adequate 
television service in the Fresno-Bakersfield area. As the Commission 
stated in its Report and Order (R. 1827-1828): 


Over the past four years we have given continuous 
study to the television situation in the San Joaquin Valley, 
and in its principal and largest population centers - 
Fresno and Bakersfield - particularly to the end of deter- 
mining what, if any, changes should be made in television 
allocations to provide a more realistic opportunity for the 
public to have as many effective television outlets and 


S For example, it is asserted that under the law "ordinarily" Marietta (peti- 
tioner) would be "entitled to file for renewal of its Channel 10 license at least 90 
days before its expiration date, to receive an evidentiary hearing on that renewal 
application, and to continue to operate on Channel 10 under its existing license 
pending disposition of the renewal application.” (Br. 3.) If "ordinarily" is intended 
to refer to a situation in which the channel is no longer available for application 
under the Commission's Rules, petitioner is asserting without authority its view 
as to the answer to the central question presented by this case. 
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services as possible. In the rule making proceeding begun 
in 1956 and concluded last July in Docket No. 11759, we 
gave intensive consideration to the alternative courses of 
action which might be desirable and possible to attain this 
objective. Available alternatives included the status quo 
of intermixed VHF and UHF assignments at Fresno and 
Bakersfield with UHF assignments in all the smaller citie, 
in the Valley; deintermixing of Fresno or Bakersfield or 
both to all-UHF assignments by deleting the single VHF 
channel assigned to each city; or adding available VHF 
assignments to convert either or both cities to all-VHF 
service essentially. 


Proposals and extensive comments favoring all three 
alternative courses of action for television allocation at 
both Fresno and Bakersfield were before us in Docket No, 
11759. We ultimately decided in that proceeding that de- 
intermixture to all-UHF assignments at Fresno offered 
the best opportunity for improving and expanding television 
service in the Fresno market and the San Joaquin Valley. 
We therefore decided to delete VHF Channel 12 from | 
Fresno, upon which Triangle Publications, Inc. (Radio 
Television Division), operates Station KFRE-TV. Such 
action was taken with the licensee's consent on July 7, 
1960. UHF Channel 30 was assigned in place of Channel 
12 for Station KFRE-TV to use, with provision made for 
it to continue operation on Channel 12 until April 15, 1961. 
Since the basic reasons why we decided that all-UHF 
allocations for Fresno were in the public interest were | 
similarly applicable to Bakersfield also, we instituted 
this proceeding to consider the desirability of making 
Bakersfield all-UHF. 


Petitioner's Statement contains no indication as to the identity or 
positions of the other parties involved in the proceeding before the Com- 
mission, the nature of the extensive comments and replies considered 
by the Commission, or the comprehensive consideration given by the 
Commission to each of the various factors affecting the public interest 
or claimed to affect the public interest. 


The Commission's Report and Order details the parties who par- 
ticipated and the opposing positions taken. It points out that, among 
others, "all the licensees of stations now operating in the San Joaquin 
Valley, except Marietta Broadcasting, favor UHF deintermixture for 
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Bakersfield" (R. 1828). Kern County Broadcasting Company (Kern), the 
present intervenor, was one of those licensees. 


Kern is the licensee of UHF station KLYD-TV in Bakersfield, one 
of two UHF stations in that city and one of five UHF stations in the 
Fresno-Bakersfield area as of the time when these proceedings were 
held” Kern has taken the position throughout these proceedings that 
truly effective and competitive diversified television services could be 
achieved and maintained in the Bakersfield-Fresno area only through 
deintermixture of Bakersfield television channels to UHF (R. 69-71, 
1029-1038, 1399-1411, 1612-1616). The following conclusion stated by 
the Commission in ‘its Report and Order reflects concurrence in the 
positions urged by intervenor, by the other UHF stations in the area and 
by the American Broadcasting Company (which has sought to compete 
as a network in this market with programs carried on intervenor's 
station (R. 1834): 

We are convinced that as long as this market remains 
intermixed, the public cannot depend with any certainty on 

UHF to furnish the full complement of effective local serv- 

ice which it needs and can support. The availability of long- 

established, wide-area local VHF service throughout the 

Bakersfield market and beyond, in our judgment, not only 

impedes the ability of existing UHF operations to acquire a 

larger audience where the potential for local UHF expansion 

exists and which is necessary to provide them with a base 


for sound operation and survival on any larger scale than at 
present but also discourages the establishment of new stations. 


= The Commission's records show that three additional UHF stations have 
commenced operation in the San Joaquin Valley subsequent to the compilation of 
the record in the rule making proceeding. The stations are KAIL, channel 53 in 
Fresno; KICU-TV, channel 43 in Visalia; and KDAS-TV, channel 21 in Hanford. 
A fourth new UHF station, KCOK-TV, Tulare, holds an authorization to construct 
a station on channel 27. 


5 


SUMMARY OF ARGUMENT 
I 


The Commission complied with all procedural requirements in 
reassigning television channels in the Bakersfield area by rule making. 
This method of handling television channel assignments has been 
repeatedly sustained by this Court. E.g., Logansport Stonaee 
Corp. v. United States, 93 U.S. App. D.C. 342, 210 F.2d 24. Petitioner's 
existing license was not modified by the order under review and it had 
no right under the governing statute or decisions thereunder to an 
adjudicatory hearing de novo on the question whether the Commission's 
decision in the rule making proceedings was valid and in the publ c 
interest. | 


| 


0 


The Commission's legislative determination in this case that the 
public interest would be served by deintermixture of all channel assign- 
ments in Bakersfield to UHF was fully justified on the record, fully 
explained in the Commission's Report and Order, and has not been 
shown to be arbitrary or capricious. The channel change involved was 
supported "by substantial evidence, and was clearly within the Commis- 
sion's statutory authority. That being so, this court's duty is at/an end. 
National Broadcasting Co. v. United States, 1943, 319 U.S. 190, 224, 

63 S. Ct. 997, 87 L. Ed. 1344." Logansport Broadcasting Corp. v. 
United States, 93 U.S. App. D.C. 342, 346, 210 F.2d 24. | 


ARGUMENT 
Introduction 


This case turns upon the power of the Federal Communications 
Commission to reallocate a television channel in rule making proceed- 
ings where the channel involved is occupied by a licensee at the time 
that the rule making proceedings are conducted, but where the term 
specified in the license will have been completed at the time the alloca- 
tion change is to take effect. 


Marietta, presently the licensee of a television station on channel 
10 at Bakersfield, California, complains of a rule making decision of the 
Commission to substitute channel 23 for channel 10 in Bakersfield on 
December 1, 1962 - the specified date of expiration of petitioner's 
license. Although petitioner seemingly does not deny the general power 
of the Commission to allocate channels in rule making proceedings 


(Petitioner's Br. 39-41), a power which has been repeatedly sustained 

by this Court? and although petitioner participated fully in the rule 
making proceedings here involved, petitioner contends that in the par- 
ticular circumstances here present the Commission should have afforded 
to petitioner an evidentiary hearing to determine whether the allocation 
change should be made. 


It appears that petitioner's contention rests upon alternative 
grounds. First, it is argued that the allocation change, which in terms 
would not take effect before the end of the term prescribed in Marietta's 
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license, somehow constitutes a modification of its present license which 
would require a prior evidentiary hearing under Sections 303(f) and 
316(a) of the Communications Act, 47 U.S.C. 303(f), 316(a) (Petitioner's 
Br. 13-20)" Alternatively, it is urged that the Commission's action in 
deleting channel 10 from Bakersfield deprived Marietta of an asserted 
statutory right under Section 309(e) to a hearing on a future application 
which Marietta would like to file for renewal of its channel 10 license 
(Petitioner's Br. 20-21). 


The difficulty with both arguments is that to sustain them petitioner 
must establish rights in a frequency beyond the specified license term. 
Thus, petitioner asserts rights denied to it by the governing statute 
which limits broadcast licenses to three years” and foresworn by peti- 
tioner when it acquired its present license ® It is fully demonstrated in 
the brief for the United States and the Commission that there is no legal 
basis in the governing statute, its legislative history, or the decisions 
under it for the contention thatpetitioneris entitled, by virtue of its 
present status as a licensee, to an evidentiary hearing as to the future 
allocation of the channel involved. In Point I, infra, the controlling 
principles are summarized, but repetition of matters covered compre- 
hensively in the Government's brief is avoided. 


- This argument is analogous to the equally specious argument of a tenant for 
a term of years that he is entitled to object to a sale of the demised property 
effective at the expiration of the lease term because he would like to renew his 
lease. 


5 Section 307(d), 47 U.S.C. 307(d). 


$ Each applicant for renewal signs under oath the following: 
"The applicant waives any claim to the use of any particular frequency or 
of the ether as against the regulatory power of the United States because 

of the previous use of the same, whether by license or otherwise, and 
requests a renewal of its existing license in accordance with this appli- 
cation. (See Section 304 of the Communications Act of 1934) " 
Section 304 of the Communications Act provides that "No station license shall 

be granted by the Commission until the applicant therefore shall have signed a 
waiver of any claim to the use of any particular frequency or of the ether as against 

the regulatory power of the United States because of the previous use of the same, 

whether by license or otherwise." 
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Marietta also contends that even if the Commission had the power 
to reallocate channel 10 through a rule making decision, the decision 
here should be set aside as arbitrary and capricious. In the Govern- 
ment's Brief and in Point I, infra, it is demonstrated that petitioner 
has failed to meet the heavy burden which rests upon one who seeks to 
upset a legislative decision of an administrative agency reached after 
exhaustive consideration in a rule making proceeding complying in all 
respects with the Administrative Procedure Act. To the contrary, the 
record shows that the result reached by the Commission in this case 
reflects a wise solution to the pressing problem of fostering healthy and 
truly competitive television services in the Bakersfield-Fresno area. 


I. 


PROCEDURAL REQUIREMENTS WERE FULLY SATISFIED IN THE 
RULE MAKING WHICH LED TO THE ORDER AMENDING THE 
TELEVISION ALLOCATION TABLE TO SUBSTITUTE CHANNEL 23 
FOR CHANNEL 10 IN BAKERSFIELD 


The lawfulness of the Commission's basic system of allocating and 
reallocating television channels by rule making proceedings, rather than 
through case by case adjudicatory proceedings, is well settled. Logans- 
port Broadcasting Corp. v. United States, 93 U.S. App. D.C. 342, 210 
F.2d 24." In Logansport, this Court described the allocation plan as 
follows (93 U.S. App. D.C. at 344): 

Under the Commission's present plan the actual assignment 

of television channels to operators is by application, but all 

applications for licenses not conforming to the over-all plan 

are automatically dismissed. Proposals for changes in the 

allocation plan are considered by the Commission, but only 


in accordance with the usual procedure for effecting changes 
in Commission regulations. 


In the present case the Commission has considered and adopted changes 


in the allocation plan "in accordance with the usual procedure for 


_ And see cases cited supra, p. 6. 
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effecting changes in Commission regulations" precisely in conformity 
with the procedure sustained in Logansport. 


The right to apply for a frequency, and the corollary right to an 
evidentiary hearing upon an application therefor, are subject to ithe con- 
dition that the frequency be available for application. If Marietta is not 
asking that Logansport be overruled (and no such request is found in 
petitioner's brief), Marietta must concede that it would be perfectly 
valid as against the public generally - including new prospective appli- 
cants - to delete channel 10 from Bakersfield by rule making.” And the 
validity of such action would not be subject to collateral attack in a pro- 
ceeding on an application for the then unavailable frequency. As this 
Court said in Logansport "applications for licenses not conforming to 
the over-all plan are automatically dismissed" (ibid.) 


The question raised in the present case is whether Marietta has 


some special rights under the applicable law which would make] invalid 
as to it a rule making procedure valid as to all others. Marietta's claim 
of a special right rests upon its status as an existing licensee of channel 
10 at Bakersfield. Petitioner relies upon Sections 303(f), 309(e) and 
316(a) of the Communications Act of 1934, as amended, 47 U.S.C. 303(£), 
309(e), 316(a). An examination of these sections makes clear that they 
are of no aid to petitioner. 


Section 303(f) affords to a station licensee a hearing on any change 
in his station frequency unless the licensee consents? Here, however, 
as has been pointed out, the rule change is not to become effective until 
a time when Marietta will have no further legal interest in the frequency. 
No frequency change is to be effected while Marietta is a licensee. 


8 The Logansport case itself involved the issue whether channel 10 should be 
deleted from Terre Haute, Indiana and reassigned to two other cities. 


9 rect changes in the frequencies *** of any station, shall not be , without 
the consent of the station licensee unless, after a public hearing ***" (Section 
303(f), 47 U.S.C. 303(f) ). 
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Similarly, Section 316(a) affords a prior hearing to a licensee whose 
license is proposed to be modified without his consent, but Marietta's 
license has not been modified. It has a license to operate a station on 
channel 10 at Bakersfield only until December 1, 1962; and its rights 
to operate its station during the license term are unimpaired by the 


order under review. 


Appellant's reliance upon Saltzman v. Stromberg-Carlson Tele- 
phone Mfg. Co., 60 U.S. App. D.C. 31, 46 F.2d 612, a 1931 case arising 
under the Radio Act of 1927, is not well founded. The order disapproved 
in the Saltzman case was an ex parte order which apparently was en- 
tered without any prior opportunity for the licensee to present its views. 
The Saltzman holding can hardly measure the validity of comprehensive 
rule making proceedings in compliance with the Administrative Proce- 
dure Act, 60 Stat. 237, 5 U.S.C. 1001 et seq., which went into effect 
some fifteen years after the Saltzman decision. Moreover, the order in 
Saltzman was entered in the AM field in which no general system of 
allocation of frequencies to localities by rule making was (or is) in 


effect. It was in effect an ad hoc decision arbitrarily taking the fre- 


quency assigned to one station and reassigning it to another station. 


Petitioner next argues that even if its present license is not modi- 
fied by the order under review, Marietta nevertheless has some vested 
right as a renewal applicant to the continued availability of the frequency 
or at least to an evidentiary hearing to determine such availability. The 
argument is untenable. 


Section 309(e) provides for evidentiary hearings generally on 
broadcast applications which the Commission finds that it is unable to 
grant without hearing. But this section has not been interpreted to re- 
quire a hearing on an application which patently cannot be granted under 
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the Rules.° As the Supreme Court has held, "We do not think Congress 
intended the Commission to waste time on applications that do not state 
a valid basis for hearing." United States v. Storer Broadcasting Co., 
351 U.S. 192, 205. 


It is accordingly clear that a new applicant could not demand a 
hearing for this unavailable frequency upon the basis of Section 309(e) of 
the Communications Act. Does a would-be renewal applicant have a 
greater right? Obviously not, for the section makes no distinction as 
between original applicants and renewal applicants. 


To be sure, Section 307(d) of the Communications Act provides that 
timely filing of a renewal application automatically prevents expiration 
of a license term, but only until final disposition of the application. This 
section does not provide a hearing where none is required under Section 
309(e) of the Communications Act or otherwise, and certainly does not 
compel the Commission to delay disposition of a patently defective 
application. 


Under the procedure sanctioned by this Court in Logansport, supra, 
_ eS 

an application — whether original or renewal - for a television channel 

not available under the allocation table established by the Rules would be 


ba United States v. Storer Broadcasting Co., 351 U.S. 192 (validity of rule bar- 
ring additional applications by multiple owner with maximum number of stations); 
Fort Harrison Telecasting Corp. v. Federal Communications Commission, __ 
U.S. App. D.C. __, 297 F.2d 779 (frequency unavailable for application |because 
occupied); Ranger v. Federal Communications Commission, _ U.S. App. D.C. 
__, 294 F.2d 240 (complete application not filed until after cut-off date provided 
in Rules); Plains Television Corp. v. Federal Communications Commission, 108 
U.S. App. D.C. 20, 278 F.2d 854 (application filed after cut-off date provided in 
Rules); Bendix Aviation Corp. v. Federal Communications Commission) 106 U.S. 
App. D.C. 304, 272 F.2d 303 (frequency unavailable as a result of reallocation by 
the Commission through rule making); Mass Communicators, Inc. v. Federal 
Communications Commission, 105 U.S. App. D.C. 277, 266 F.2d 681 @aaaney 
unavailable because of reinstatement of expired permit therefor) ; Communi 
Telecasting Co. v. Federal Communications Commission, 103 U.S. App. D.C. 139, 
255 F.2d 891 (frequency held unavailable because occupied by another, although 
channel allocation had been modified to assign it to additional community) . 
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“automatically dismissed" (93 U.S. App. D.C. at 344). If Marietta seeks 
to extend its allotted license term by the filing of a patently defective 
application for a channel no longer available under the Rules, such appli- 
cation would properly be dismissed well prior to the December 1, 1962 
expiration date,+ 


Apparently recognizing the weakness of its statutory arguments, 
Marietta seeks to rely upon an alleged pattern of past practices by the 
Commission. Even where such practices are shown to be consistent in 
character and relevant to the order under review, they do not affect the 
power of the Commission in the public interest to follow a different and 
equally lawful practice. Moreover, some of the examples cited by peti- 
tioner are plainly not apposite here. 


Thus, petitioner suggests that the practice in interference cases 
shows that the Commission has never thought that it could avoid hearings 
simply by making interfering grants effective at the expiration of existing 
licenses (Petitioner's Br. 18-20). The situations are not comparable. If 
an application proposes objectionable interference to an existing licensee 


during the license term, a modification hearing is required; ” if such an 


application is filed at renewal time, a hearing between the new applicant 
and the renewal applicant becomes necessary. This is because the Com- 
mission is required to decide as between conflicting applications 

through a consolidated hearing. Ashbacker Radio Corp. v. Federal 
Communications Commission, 326 U.S. 327. The duty to compare con- 
flicting proposals is unaffected by the fact that one application is for 
renewal and one is for a new station. KSTP, Inc., 22 Pike & Fischer 
R.R. 35. 


ia Under the Rules, renewal applications must be filed 90 days before expiration 
of an existing license. Section 1.328(a), 47 C.F.R. 1.328(a). 


12 National Broadcasting Company v. United States, 319 U.S. 239. 


18 In KSTP, Inc., supra, the Commission commented as follows on the contention 
that a renewal applicant is protected against competing applicants: 
[ continued on following page] 


13 


In the present case the right asserted by petitioner is not a right 
to compete at renewal time with a challenger desiring the same ayail- 
able frequency, or desiring to conduct an operation which would interfere 
with that of petitioner. Petitioner asserts the non-existent right to be 
heard on a "renewal" application for an unavailable frequency. 


In sum, the right to a hearing on an application for a new station 
or renewal is a right dependent upon the availability of the frequency for 
the use contemplated. Where the frequency is available and there is a 


conflict between two eligible users, a hearing is held. Where as here, 

and as in the cases cited supra, P. 11, note 10, the frequency is legally 
unavailable, there is nothing to be heard. Petitioner may not success- 
fully demand an adjudicatory hearing de novo to reexamine the decision 
in the rule making proceedings in which channel 23 was substituted for 
channel 10 in Bakersfield — proceedings in which appellant fully par- 

ticipated — merely because petitioner is not satisfied with the results. 


OE ee 
13 [continued from preceding page] 
"In view of the doctrine expressed by the United States Supreme Court in 
Ashbacker Radio Corp. v. Federal Communications Commission, (supra), we have 
consistently held that an application for renewal of a broadcast license must be 
designated for comparative hearing with any other mutually exclusive applications 
then pending before the Commission, In re Hearst Radio Inc. (WBAL), 3'Pike & 
Fischer RR 731 (1947); Robert E. Bollinger, 13 Pike & Fischer RR 881 (1957); 
Wabash Valley Broadcasting Co. (WTHI-TV), 18 Pike & Fischer RR 562/|(1959); 
Radio Voice of New Hampshire, Inc. (WMUR-TV), Order of May 1, 1957|(FCC 57- 
433); Oroville Broadcasters, (KMOR), Order of November 5, 1958 (FCC/ 58-1041). 
WABC claims, however, that because of the 1952 amendments to the Communica- 
tions Act, comparative consideration need no longer be afforded a mutually exclu- 
sive applicant in a license renewal hearing. (See Para. 5, supra) We do not agree 
that the 1952 amendments to the Act intended or accomplished such a result. Sec- 
tion 301 of the Communications Act provides that no license shall be construed to 
create any right beyond the terms, conditions and periods of the license; while 
Section 304 requires that a prospective licensee sign a waiver of any claim to the 
use of a particular frequency because of the previous use of the same, before such 
license may be granted. Thus, it appears clear that the Act intends no person to 
have anything in the nature of a property right as a result of the grant a a license; 
that broadcast licenses are limited to a maximum of three years duration and may 
be revoked at any time for good cause shown; that before such license can be re- 
newed, it must be determined, pursuant to Section 307(d) of the Act, that the public 
interest, convenience and necessity would be served thereby and that if, after a 
hearing on such application for renewal, said finding cannot be made, the frequency 
presently occupied remains free for a new assignment to another licensee in the 
interest of the listening public." 
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I. 


THE COMMISSION'S DECISION ON THE MERITS IS SUP- 
PORTED BY SUBSTANTIAL EVIDENCE AND HAS NOT 
BEEN SHOWN TO BE ARBITRARY OR CAPRICIOUS 


Petitioner basically complains of the result reached on the merits 
because Marietta's monopoly position as licensee of the only VHF station 
operating in the San Joaquin Valley in California will be terminated at the 
end of its prescribed license period. If Marietta wishes to operate a tele- 
vision station thereafter it will be compelled to apply for channel 23 — a 
UHF channel — and thus to operate on a basis of competitive equality with 
the numerous UHF stations operating in the area. 


In light of the comprehensive record before it in this proceeding, 
and its expertise in dealing with the difficulties engendered by UHF-VHF 
intermixture in numerous other markets, the Commission was clearly not 
acting irrationally in concluding that it should complete the deintermixture 
of the San Joaquin Valley which had been one-half completed with the previ- 
ous deintermixture of Fresno television channels. 

It is true that petitioner advanced many arguments to the Commission 
designed to demonstrate that deintermixture was unwise or unnecessary or 
that, at the least, the Commission could not be certain on the facts before it 
that deintermixture would work to the advantage of the public. All of these 
arguments were given careful and earnest consideration by the Commission 
and its reasons for rejecting them were stated articulately and in detail. 
The Government's ‘brief reviews both the arguments and the Commission's 
conclusions at some length, and we deem repetition of them here to be un- 
necessary. Suffice it to say that a rational person might disagree with in- 
dividual conclusions contained in the Commission's Report and Order. But 
it cannot be plausibly argued that the ultimate result reached was arbitrary 
or that the conclusions upon which it was based are unsupported by facts of 
record. Nor is a legislative decision of this type to be set aside because 
predictions as to future development upon which it is based in part are, by 


nature, incapable of demonstration to a mathematical certainty. American 
Airlines v. Civil Aeronautics Board, 89 U.S. App. D.C. 365, 370, 192 F.2d 417, 
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It is too well settled to require extended discussion that in 
legislative area involved in rule making concerning allocation of fre- 
quencies the Commission acts with broad discretion, and its conclusions 
are not lightly to be set aside. Logansport Broadcasting Corp. |v. 
United States, 93 U.S. App. D.C. 342, 346, 210 F.2d 24,15 As this Court 
stated in an en banc case involving deintermixture, Coastal Bend Tele- 
vision Co. v. Federal Communications Commission, 98 U.S. App. D.C. 


251, 255, 234 F.2d 686: 


It is for the Commission, not the courts, to pass on the wis- 

dom of the channel allocation scheme. National Broadcasting 
Co. v. United States, 1943, 319 U.S. 190, 224-25, 63 S. Ct. 
997, 87 L. Ed. 1344, So long as the Commission's action| in 
such an area of discretion has a reasonable factual and legal 
basis, we may not overturn it. National Labor Relations 
Board v. Seven-Up Bottling Co., 1953, 344 U.S. 344, 73 S.Ct. 
287, 97 L. Ed. 377; cf. Securities & Exchange Commission v. 
Chenery Corp., 1947, 332 U.S. 194, 67 S.Ct. 1575, 91 L. Ed. 
1995. 


Again, in Springfield Television Broadcasting Corp. v. Federal Com- 
munications Commission, 104 U.S. App. D.C. 13, 15, 259 F.2d 170, this 


Court said: 


Before us the Commission emphasizes, rightly, that jit 
is impossible to use rigid criteria as the basis for a deci- 


= Accord: WIRL Television Company v. United States, 102 U.S. App. D.C. 341, 
344, 253 F.2d 863, vacated on other grounds, 358 U.S. 51; Mackey v. United States, 
103 U.S. App. D.C. 146, 147, 255 F.2d 898; Sprin ield Television Broadcastin: 


Corp. v. Federal Communications Commission, 104 U.S. App. D.C. 13, |15, 259 
F.2d 170, cert. denied, 358 U.S. 930; Owensboro On The Air, Inc. v. United States, 
104 U.S. App. D.C. 391, 396, 262 F.2d 702. 
As this Court said of an order of the Commission assigning a particular 
channel to a particular city after rule making, Van Curler Broadcasting Corp. v. 
United States, 98 U.S. App. D.C. 432, 434-5, 236 F.2d 727: 
"Since all procedural requirements as to rule-making proceedings were met, no 
defect in the order appears in that respect. The conclusion reached by the Com- 
mission is clearly stated. The basis and purpose of the order are ample and 
understandably, even though succinctly, stated and are within the considerations 
presented by the statute as criteria for Commission action. The order is also 
consistent with the provisions of the act dealing with the distribution of licenses. 
The given reasons are rational and support the conclusion. Having reached the 


foregoing conclusions the function of the court is at an end in a case such as this." 


(Emphasis added.) 
| 


gion to deintermix or not to deintermix any particular com- 
munity, because of the widely varying circumstances in 
individual markets and the numerous factors which bear on 
the choice in each area. This is a simple factual truth. 
The problem is an evaluation of factors, differing in each 
situation. Congress put that evaluation primarily in the 
hands of its agent, the Commission. It did not authorize 
the courts to reappraise the merits of such conclusions. 
(Emphasis added.) 


The decision below was well within the Commission's competence. 


The procedures were lawful, fair and appropriate. The decision should 


be sustained. 


CONCLUSION 


For the foregoing reasons and those set forth in the brief for the 
United States and the Federal Communications Commission, the cases, 
other than Number 16,685, should be dismissed and the Commission's 
orders in that case should be upheld. 


Respectfully submitted, 


ANDREW G. HALEY 
J. ROGER WOLLENBERG 
MICHAEL H. BADER 


1735 De Sales Street, N. W. 
Washington 6, D. C. 


Attorneys for Intervenor 
KERN COUNTY BROADCASTING 
COMPANY 


Of Counsel: 
Haley, Wollenberg & Bader 


April 26, 1962 


© SHASTA TELECASTING € 
“KERN: COUNTY BROADCASTING COMP AN 


(i) 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The following are the pertinent portions of the stipulation among 
| 


the parties approved by the Court on December 28, 1961: | 
The Federal Communications Commission issued an 
order in a rule making proceeding amending its table of 
television channel assignments to substitute UHF Channel 
23 for VHF Channel 10 in Bakersfield, California, effective 
on December 1, 1962 (the expiration date set forth in 
appellant-petitioner's current license for Channel 10). 
Relying on this order, the Commission also instituted an 
adjudicatory proceeding in which appellant-petitioner has | 
been required to show cause why its license should not be | 
modified to specify Channel 23 instead of Channel 10 prior| 
to December 1, 1962. The Commission ruled that the ques- 
tion of the ultimate disposition of Channel 10 was conclu- 
sively determined in the rule making proceeding and has 
declined to enlarge the issues in the adjudicatory proceed- 
ing or otherwise to afford appellant-petitioner an adjudica+ 
tory hearing on the question whether Channel 23 should be 
substituted for Channel 10 in Bakersfield. 


I. Counsel for all parties stipulate and agree that: 
The questions presented by this appeal are: 


1. Whether the Commission erred in deleting Chan- 
nel 10 from Bakersfield, effective December 1, 1962 (the 
expiration date set forth in appellant-petitioner's current 
license), and purporting to prevent appellant-petitioner 
from continuing to operate on that channel thereafter, by 
taking such actions in a rule making proceeding and by 
refusing to afford appellant-petitioner an adjudicatory 
hearing on the question whether such actions shall be 
taken. 


2. Whether, assuming the Commission could have 
acted by rulemaking if a matter of more general nature 
or scope were involved, it committed error in the actions} 
and refusal referred to above because this proceeding was 
not general in nature or scope, but rather changed the 
channel assignment of a particular station in a particular | 
community, and because the Commission resolved con- 
flicting claims and controverted issues of fact in rule 
making rather than in an adjudicatory hearing. 


(ii) 


3. Whether, if such actions and refusal are authorized 
by statute, such statute, as applied, violates the due process 
clause of the Fifth Amendment to the Federal Constitution. 


4. Whether the Commission stated in a formal opinion 
the procedural rights to be afforded appellant-petitioner in 
the proceedings below; if so, whether it subsequently re- 
versed its position; and, if so, whether such reversal was 
arbitrary, capricious, or an abuse of discretion. 


5. Whether the Commission abused its discretion or 
acted arbitrarily or capriciously or otherwise unlawfully 
in refusing to defer its rule making proceeding in order to 
afford appellant-petitioner an opportunity to make and sub- 
mit to the Commission comparative studies of VHF and UHF 
operation in Bakersfield under actual and comparable 
operating conditions. 


6. Whether the Commission's action in "deintermixing" 
Bakersfield is consistent with Commission policy and, if 
not, whether such action is arbitrary or capricious or 
otherwise unlawful. 


7. Whether (a) the Commission erred in deleting Chan- 


nel 10 from Bakersfield without determining that that chan- 
nel may be used elsewhere, and whether (b) such deletion 
would otherwise result in an unfair, inefficient or unequi- 
table distribution of television service. 


8. Whether the Commission erred in failing to find 
that deletion of Channel 10 from Bakersfield would deprive 
numerous persons of television service and, hence, would 
be in violation of Sections 1 and 307(b) of the Communica- 
tions Act of 1934, as amended. 


9. Whether the Commission was required to make an 
ultimate finding, supported by mediate findings, that Chan- 
nel 10 should be deleted from Bakersfield, whether its 
mediate findings failed to support its ultimate finding, and, 
if so, whether its ultimate finding was arbitrary or 
capricious. 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 16,540, 16,541, 16,684, 16,685 


TRANSCONTINENT TELEVISION CORPORATION, 
Appellant-Petitioner, 

Vv. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee-Respondent, 
UNITED STATES OF AMERICA, 


Respondent, 


SHASTA TELECASTING CORPORATION, 
KERN COUNTY BROADCASTING COMPANY, 


Intervenors. 


On Appeals From and Petitions to Review Orders of the 
Federal Communications Commission 


_ STATEMENT OF 
SHASTA TELECASTING CORPORATION, INTERVENOR 


Shasta Telecasting Corporation, ("Shasta"), Intervenor, is the 
licensee of a UHF television station at Fresno, California. Fresno is an 
all-UHF community with three television stations. 
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Fresno and Bakersfield are both located in the San Joaquin Valley 


in California. These communities are approximately 105 miles apart. 
The rule making before the Commission was not confined to a single 
community but it was area wide in scope. As a result of this proceed- 
ing Channel 23 and 51 were added to Bakersfield and Channel 10 was 
deleted from that community; a channel change was made in Delano, 
California; and the Commission had the problem of whether to assign 
Channel 10 or Channel 12 to Santa Maria, California, and whether to 
reserve Channel 10 or Channel 39 for educational use at Bakersfield. 
The Commission also concluded that the Bakersfield VHF signal from 
Petitioner's operation penetrated the service areas of the Fresno UHF 
stations. (R. 1831). 


The Commission aptly stated that its objective was the "full 
development and expansion of effective competitive service throughout 
the [San Joaquin] Valley", including Fresno. (R. 1831). On the basis of 
the entire record in the rule making proceeding, it concluded "the 
presence of the VHF channel in the adjacent Bakersfield market consti- 
tutes a significant deterrent to effective and comparable UHF competi- 
tion in the Fresno market area..." . (R. 1831). |. Shasta concurs in 


this conclusion. 


In House Report 1559, 87th Congress, 2d Session, released April 
9, 1962, titled, ''All-Channel Television Receivers", consideration was 
given as to whether a moratorium should be imposed upon the Bakers- 
field deintermixture. The Report states in part (page 24): 


"| . a moratorium affecting Bakersfield would leave 
Commission action in this general area (the San Joaquin 
Valley) in the state of being half complete, half incomplete, 
and would have seriously adverse consequences on the 
development of television in the San Joaquin Valley and 
particularly in the Fresno area. In Fresno, deintermixture 


action by the Commission is complete, and Fresno station 
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KFRE-TV has shifted from operation on VHF channel 12 to 
UHF operation (see F.C.C. 60-814, 60-279). One of the 
important aims in the Bakersfield case was to complement | 


the Fresno action.” 
| 


Shasta has reviewed the brief of the Federal Communications | 
Commission and the United States, Respondents, and the brief of Kern 
County Broadcasting Company, Intervenor. Shasta joins in the briefs 


of the Respondents and the other Intervenor, and for the reasons stated 


therein respectfully requests that the actions of the Federal Communica- 


tions Commission be affirmed. 


Respectfully submitted, 


JAMES E. GREELEY 


JOHN G. SMITH 


530 Bowen Building 
Washington 5, D.C. 


Attorneys for Intervenor 


Of Counsel: 


SPEAR, HILL & GREELEY 
530 Bowen Building 
Washington 5, D.C. 


April 26, 1962 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUT it d States C 
Ited States Court of Appeaic 
for the District of Columbia “ircuit 


Nos. 16,540, 16,541, FILED auc 13 1962 
16,684 and 16,685 
a Cape WSrnk? 


CLERK) 


TRANSCONTINENT TELEVISION CORPORATION, 
Appellant-Petitioner, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee-Respondent, 
UNITED STATES OF AMERICA, 
Respondent, 
SHASTA TELECASTING CORPORATION, , 
KERN COUNTY BROADCASTING COMPANY, 
Intervenors. 


ANSWER OF KERN COUNTY BROADCASTING COMPANY 
INTERVENOR, TO PETITION FOR REHEARING 


Kern County Broadcasting Company, Intervenor, hereby answers 
and opposes the Petition filed by Transcontinent Television Corporation, 
Appellant-Petitioner, (referred to as Marietta) in which this Court is 


asked to rehear the above-entitled cases. 
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Marietta urges that a "major changed circumstance" occurred only 
nine days prior to the issuance of the Court's opinion herein. We dis- 
agree with the characterization of the action which forms the basis for 
this claim; namely, the enactment of "tall-channel television receiver 
legislation." Congress has enacted all-channel receiver legislation, it is 
true, but in so doing Congress has not adopted a national television alloca- 
tion policy which would preclude the effectuation of the Order of the 
Federal Communications Commission deintermixing television allocations 
in Bakersfield, California. It is made clear in the legislative history of 
the all-channel receiver legislation that the Commission intends to pro- 
ceed with deinter mixture in Bakersfield, and nothing in the House or 
Senate Reports on the all-channel receiver legislation indicates that Con- 
gress has directed or prefers that the Bakersfield proceeding not be 


completed. 
| 


The Bakersfield deinter mixture action and all-channel receiver 
legislation are parts of a nationwide television allocation program which 
the Federal Communications Commission has undertaken for the) purpose 
of providing a truly competitive television allocations system. All- 
channel receiver legislation, it is hoped, will assist in reaching this im- 
portant national allocation in many areas. But in the Bakersfield area, 
the Commission has concluded, after a lengthy proceeding, which this 
Court has now affirmed, that the removal of the sole remaining VHF 
channel in the San Joaquin Valley is essential to the effectuation |of the 
over-all plan. In short, deintermixture in Bakersfield is essential to the 
attainment of the national allocation goal. 


The enactment of all-channel receiver legislation is nothing new 
insofar as this case is concerned. Marietta specifically argued the all- 


| 
channel receiver legislation matter in its Answer to the Government's 


Motion to Advance Argument, filed prior to the argument of this! proceed- 
ing. What is more, Marietta briefed the subject in its Reply Brief filed 
on May 14, 1962, long before this case was decided. 
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It is clear, therefore, that final adoption of the legislation is 


nothing new insofar as consideration by this Court is concerned, and in 


any event the significance of the enactment of the legislation has no 


bearing on the disposition of the case by this Court. 


Marietta's Petition for Rehearing insofar as it relates to the 
merits of the case is merely a restatement of what has already been 
considered by the Court, and Marietta's position was rejected in the 
unanimous decision of July 19, 1962. 


For the foregoing reasons, Intervenor respectfully requests that 
the Petition for Rehearing be denied. 


Respectfully submitted, 


eS 


Andrew G. Haley 


Michael H. Bader 


Attorneys for Kern County Broad- 
casting Company, Intervenor 
Of Counsel 


Haley, Bader & Potts 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


August 13, 1962 


CERTIFICATE OF SERVICE 


I certify that today August 13, 1962, I delivered by hand, 
one copy of the foregoing ANSWER OF KERN COUNTY 
BROADCASTING COMPANY, INTERVENOR, TO PETITION 
FOR REHEARING, in the above entitled case to the following 


counsel of record: 


Daniel R. Ohlbaum, Esq. 

Assistant General Counsel 

Federal Communications Commission 
Washington 25, D. C. 


Lee Loevinger, Esq. 
Department of Justice 
Washington 25, D. C. 


James E. Greeley, Esq. 
821 15th St., N. W. 
Washington 5, D. C. 


Ernest Jennes, Esq. 
Covington & Burling 
Union Trust Building 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


TRANSCONTINENT TELEVISION CORPORATION, 
| 
Appellant -Petitioner, | 


Vv. 


| 
Cases Nd. 16,540, 


FEDERAL COMMUNICATIONS COMMISSION, 16,541,| 16,684 
d 
Appellee-Respondent, ee 


UNITED STATES OF AMERICA, 


| 
Respondent, | 


SHASTA BROADCASTING CORPORATION, 
KERN COUNTY BROADCASTING COMPANY, 


Intervenors, 


MEMORANDUM WITH RESPECT TO 
PETITION FOR REHEARING 
On September 14, 1962, the Federal Communications Commission 
released a Report and Order terminating eight deintermixture proceedings, 
which had been instituted by the Commission on July 27, 1961, in which the 
Commission had proposed the shift of existing VHF stations to the UHF. 


(Report and Order Terminating The Eight Captioned Deintermixture Pro- 


ceedings, FCC 62-953, September 14, 1962, hereinafter referred to as 
| 


the September 14, 1962, Report and Order and attached hereto for the con- 
venience of the Court). This Report and Order has a very important bear- 
ing on the issues raised in Parts I and II of the Petition for Rehearing filed 
by Appellant-Petitioner herein on August 3, 1962, and still pending before 


this Court. 


Parts I and II of the Petition for Rehearing and the Government's 
Opposition thereto posed a question as to the precise nature of the policy 
underlying the enactment of the all-channel receiver law (Public Law 
87-529, 87th Cong., H.R. 8031, July 10, 1962). Appellant -Petitioner 
contended that the all-channel receiver law embodied a national policy 
in favor of intermixture -— the situation which now exists in Bakersfield 
— and embodied a national policy against the shift of existing VHF sta- 
tions to the UHF to accomplish deintermixture - precisely what would 
occur in Bakersfield if: the Commission's decision is permitted to re- 


main standing (Petition for Rehearing, pp. 4-8). 


The Government contended that the policies underlying the all- 
channel receiver law are not inconsistent with the deintermixture of 
Bakersfield (Gov't Opposition, p. 4), that the deintermixture of Bakers - 
field is consistent with the goal of expanding the usefulness of the UHF 
spectrum "and with the overall program envisaged by both the (Commis - 
sion and Congress" (Gov't Opposition, pp. 6-7) and even that the so- 


called deintermixture moratorium does not constitute a policy change but 


| 
rather a "holding in abeyance" of further selective deintermixture (Gov't 


Opposition, p. 7). 


The September 14, 1962, Report and Order states the strong be- 


lief of the Commission that the all-channel receiver authority will "result 


in a satisfactory system using both UHF and VHF channels" (paragraph 4) o7 


and that such authority 'will make unnecessary the dislocating| aspects of 
a program of selective deintermixture" (paragraph 5). The Commission 
specifically recognized that a period of years would be necessary before 
the full benefits of the all-channel receiver legislation would be obtained 
but concluded that the public interest would be served by not proceeding 
with deintermixture in the eight cases then before it ''in view qf this new, 


general solution to the problem" (Ibid. ). 


3 


It is difficult to see how, under these circumstances, it can be 
seriously contended any further that the policy of selective deintermix- 
ture, which the Government asserted in its Opposition governed the de- 
intermixture of Bakersfield, is any longer the underlying television 
allocations policy of the Federal Communications Commission. The 
Government's Opposition states: "The deintermixture of Bakersfield 
has its origin in the 1956 decision to consider selective deintermixture 
as an interim, partial remedy where appropriate." (Gov't Opposition, 
p. 5). The Government is in the paradoxical position of having argued 
that the deintermixture of Bakersfield is not arbitrary because it is con- 
sistent with a policy established in 1956 and that there has been np change 
in policy warranting a remand of this case to the Commission for| future 
consideration while the Commission itself has now made clear beyond 


question the policy that selective deintermixture of existing VHF |stations 


| 
to the UHF is no longer an effective or desirable interim or partial rem- 
| 


edy. | 


The September 14, 1962, Report and Order also bears directly on 
the validity of Appellant -Petitioner's contention in Petition for Rehearing 
(pp. 13-16) that the all-channel receiver law is a major change in circum - 
stances requiring remand, if it is not tantamount to a change in the govern- 


ing law. | 


In its Opposition (p. 6) the Government summarized the particular 
reasons it gave the Congress why the then proposed so-called "moratorium" 
on deintermixture would not be applicable as such to the Bakersfield action. 
The Government's Opposition, of course, also recognized that, although any 
"moratorium" on deintermixture would not apply as such to the Bakersfield 
action, the Congress made clear that the Commission was to give weight 
to the policies established in the Congressional committee reports on the 


legislation in the event the Bakersfield case should be before the Commission 


for decision. (Id., p. 7, n. 3). Moreover, as we pointed out in the 
Petition for Rehearing, the type of reasons which the Commission gave 
below for the deintermixture of Bakersfield can be advanced in any other 
area in the country where a VHF station is operating side-by-side with 
one or more UHF stations (Petition for Rehearing, p. 12). However this 
may be, in terminating the eight deintermixture proceedings before it in 
the September 14, 1962, Report and Order, the Commission relied solely 
on the enactment of the all-channel receiver legislation as the "all-im- 
portant changed circumstance" occurring after the institution of the eight 
proceedings which made it unnecessary for it even to discuss the conten- 


1 
tions advanced by the parties to those nkocwedinges” (paragraphs 1 and 2). 


We certainly agree with the Commission's determination that the 
enactment of the all-channel receiver legislation was an “all-important 
changed circumstance" arising during the pendency of proceedings before 
it and warranting the action which the Commission took. But we submit 
that, especially in view of the Commission's determination that this went 
to the very foundation of the deintermixture proceedings before the Com- 
mission, it follows from the authorities discussed in Part II of the Petition 
for Rehearing that, since this ''all-important changed circumstance" oc- 
curred while the instant matter was pending before this Court, this case 
should be remanded to the Commission so that it may properly consider 
the effect of the “all-important changed circumstance" on the Bakersfield 


action. 


We recognized in the Petition for Rehearing that when the Commission 


wrote to the Congress regarding a "moratorium" on deintermixture it 


if The pleadings in the eight proceedings which have been so terminated 
have been read by counsel and counsel represent that reasons such as those 
given by the Commission for deintermixing Bakersfield were advanced in 
various of the eight proceedings. 


specifically stated that this "moratorium" would not be applicable, as 
such, to the Bakersfield and three other proceedings and we will not re- 
peat here the reasons why this is no obstacle to the relief requested in 
the Petition for Rehearing (See Petition for Rehearing, pp. 8-13), Simi- 
larly, we recognize now that the September 14, 1962, Report and| Order 
refers to the Commission's statement to the Congress as to the applica- 
bility of the "moratorium" (p. 3, footnote 2) and in paragraph 5 of the 
September 14, 1962, Report and Order the Commission, in expr¢ssing 
its view that the all-channel receiver authority would eliminate the neces- 
sity of a program of selective deintermixture, preserved its position with 


respect to the Bakersfield and three other cases in the following language: 


‘In our judgment, all-channel receiver authority, with 
the possible exceptions noted, 3/ will make unnecessary 
the dislocating aspects of a program of selective de- 
intermixture and, as stated, will accomplish that long; 


range goal over a period of years." (Emphasis supplied). 


3 
Bi For the reasons set out in the recent Sangamon 


Valley report and order (and see the Peoria Memoran- 
dum Opinion, Docket No, 11749, FCC 62-877) and in 
our letters to the interested congressional committees 
(H. Rept., pp. 22-26; Sen. Rept., pp. 15-19), we ad- 
here to the judgments previously reached as to the four 
proceedings specified in those letters (see (2], p. 3, 


supra. v 


The reference to "possible exceptions" (emphasis supplied) shows that, 
| 


as one would expect from a responsible Government agency, the |Commis- 
sion has not closed its mind to the desirability and fairness of reconsider- 
ing the Bakersfield action, in the light of the “all-important changed cir- 
cumstance" of enactment of all-channel receiver legislation, in further 
rule making proceedings in which Appellant-Petitioner would be permitted 
to participate fully. For this reason we understand footnote 3 quoted im- 


mediately above to mean only that the Commission adheres to the view it 


expressed to the Congress that the so-called moratorium on deintermix- 
ture would not apply as such to Bakersfield or the other three noted cases. 
Certainly it cannot mean that the Commission has reconsidered and once 


more decided the Bakersfield case against Appellant-Petitioner in the 


September 14, 1962, Report and Order which deals with eight proceedings 


to which Appellant -Petitioner was not a party and in which it had no op- 
portunity to express its views as to the applicability of the new allocations 
policy to Bakersfield.! Nor do we believe that the Commission would fail 
to give full and fair reconsideration in the light of the "all-important 
changed circumstance," even if the Congress had not directed the Com- 
mission to give proper weight to the policies embodied in the all-channel 
legislation (Petition:for Rehearing, pp. 8-9) in the event the Commission 


proceeded further with the Bakersfield case on remand from this Court. 


Respectfully submitted, 


Ernest W. Jennes 


Herbert Dym 


Covington & Burling 
701 Union Trust Building 
Washington 5, D. C. 


Attorneys for 
Transcontinent Television Corporation 


September 21, 1962 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of 

Docket Nos. 
Deintermixture of Madison, Wisc.; 14239; 14240 
Rockford, I11.; Hartford, Conn.; 14241; 14242 
Erie, Pa.; Binghamton, N.Y.; 14243; 14244 
Champaign, I11.; Columbia, S.C.; 14245; 14246 
Montgomery, Ala. 


REPORT AND ORDER TERMINATING 
THE EIGHT CAPTIONED DEINTERMIXTURE PROCEEDINGS | 


By the Commission: Chairman Minow absent; Commissioner Lee dissenting and 
issuing a statement. | 
| 


1. The Commission has before it for resolution the above-captioned 
selective deintermixture proceedings,*initiated July 27, 1961 (with| comments 
and reply comments submitted on February 19, 1962 and July 23, 1962, -. ; 
respectively). Because of one all-important changed circumstance occuring 
after our issuance of the notices of proposed rule making, we think it 
appropriate to take up these proceedings together. For the same reason, 
we’ find it unnecessary to set out in detail the contentions advanced 
by the parties in these proceedings. 


| 
2. That alleimportant changed circumstance is, of course, 
the all-channel receiver law (P.L. 87-529), which the President signed on 
July 10, 1962. That law, when implemented by Commission rules, 1/ will 
require that all television receivers shipped in interstate commerce! 
or imported into the United States for sale or resale be capable of 
adequately receiving all channels allocated by the Commission to television 
_ broadcasting (i.e., both VHF and UHF channels). We shall briefly set forth 
the background to its enactment pertinent to this report and order. 


. 3. During the hearings on the all-channel bill, the Commission 
was asked by both Chairman Pastore of the Senate Communications Sube- 
committee and Chairman Harris of the House Committee on Interstate land 

‘Foreign Commerce what effect the passage of the allechannel receiver 
authority might have on the pending selective deintermixture cases (see 

' @e8e, Hearings before the House Committee on Interstate and Foreign 
Commerce, 87th Cong., 2d Sess., on H.R. 8031, p. 201). It was made clear 

that the Commission's judgment on this matter was important to congressional 

consideration of the pending bill. After study, the Commission (Commissioner 

Lee dissenting) transmitted the following judgment to the interested con- 

gressional committees (see H, Rept. No. 1559, 87th Cong., 2d Sess.,) pp. 18-26; 

Sen. Rept. No. 1526, 87th Cong., 2d Sess., pp. 13-19): 


ee ae ee ee | 
1/ See Notice of Proposed Rule Making in Docket No. 14769, issued this 
Lasts Wes pa the Commission's proposals to implement the all-channel 


receiver law. 


~Dear Chairman Harris: 


At the March 6th hearing before your Committee on H.R. 8031 
and other bills, it was requested that the Commission submit its 
views on four questions, dealing with the effect of the enactment of 
allechannel TV receiver legislation on Commission proceedings proposing 
“to deintermix particular areas to all-UHF. The questions and our views 
thereon are set out below. 


1. Is the Commission in a position to make a representation 
to the Committee that if legislation providing for all-channel receiving 
sets is enacted, the Commission would postpone any further consideration 
of all deintermixture until such time as it could see from experience how 


the all-channel receiver authority will work out -- perhaps five, six, 
seven years? (Tr. 201). ‘The Commission, after study, has made the following 


judgment: The Commission would regard enactment by this Congress of the 
all-channel receiver legislation as a major change in the circumstances 
affecting its deintermixture proposals and as a major factor to be con- 
sidered in determining whether or not the public interest would be served 
by deintermixing any of the communities now under consideration. As the. 
Commission made clear in its Statement of March 6th, we do not conceive 

of selective deintermixture as a general or long-range solution for the 
television allocations problem. Rather, we believe that we will need a 
system using both UHF and VHF channels, and that all-channel receiver legise 
lation is the basic and essential key to that long-range goal. For 

with this legislation, time would begin to run in favor of the UHF develop- 
ment. The UHF opemtor (both commercial and educational) could look 
forward to UHF receiver saturation not only in his home city but in the 
surrounding rural area as well, and could expect.improvement in the 
quality of the UHF portion of the receivers in the hands of the public. 
With increased use of UHF, and increased incentive for both equipment 
manufacturers and station‘operators to exploit its maximum potential, 

there is reason to believe that several of the problems which presently 
restrict the coverage of UHF stations would be overcome. Statement of 
March 6th, pp. 13, 17. 

‘ In short, as we stated in our Notice of Proposed Rule Making in 
Docket No. 14229, the all-channel receiver is "critically important" 
because it is directed squarely to "the root problem of receiver incompati- 
bility". It is our hope and belief that the achievement of set 
compatibility will make possible a satisfactory system of intermixed 
assignments, and immeasurably promote educational TV. Statement of March 6th, 
pp. 20-21. It will enhance the development of three fully competitive 
network services and perhaps eventually of still further network service. 
For these reasons, the Commission makes the representation to your Committee 
that if the all-channel receiver TV legislation is enacted by this Congress, 
it is the judgment of the Commission (with the qualification noted in 4, 


“4 - 
22. 
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 gnfray2/that it would be inappropriate, in the light of this important 
new development, to proceed with the eight deintermixture proceedings 
initiated on July 27, 1961, and that; on the contrary, & sufficient 
period of time should be allowed to indicate whether the all-channel 
receiver authority would in fact achieve the Commission's overall allo- 
cations goals. 


~ 


The argument has been made that the Commission is not in a position 
to transmit this judgment to the Congress for two reasons: (1) that 
such action would contravene the principle set forth in the Sangamon 
Valley decision (269 F. 2d 221 (C.A.D.C.))5 and: (2) that under the 
Communications Act, the Commission is required to go forward to & 
resolution of the deintermixture proceedings on their merits. We do 
not believe that either argument has merit. As to the second, the | 
Commission has in the past suspended or terminated its processes becduse 
of the emergence of new overriding factors not foreseen at the time of 
institution of those processes. We think such decisions to defer or) 
postpone action fall within the discretion of the Commission (cf. C stal 
Bend Television Corps v. U.S., 234 F. 2d 686 (C.A.D.C.)), subject, o 
course, to review by the courts to determine whether the action is 
arbitrary. We regard our position in this instance as wholly reasonable 
in the light of the considerations set out in the prior paragraph. 


As to the Sangamon Valley question, the Commission is well 
aware of its responsibilities under this decision. Thus, as we made 
in our recent testimony before your Committee (and were sustained by 
Chairman of the Committee -- See, ©-8e,> Tx. 281-82, 285), the Commissi 
cannot and will not take into account nonrecord presentations by 
interested parties, or those acting on their behalf, as to the issues 
in the pending proceedings (such as the amount of “white area" that |would 
result from any deintermixture action). But Sangamon Valley does not ; 
preclude Congressional inquiry, in connection with pending legislation, as 
to possible overall Commission action in the event of enactment of that legise 
lation, nor does it preclude the Commission from supplying to the Congress 
such information of an overall nature as Congress deems necessary in 
its oonsideration of the legislation. The facts of Sangamon Valley involve, 
we believe, the wholly different question of ex parte presentations | by 
an interested party made in the offices of Commissioners on the particular 
merits of the pending rule making proceeding. 


In short, we believe that it is wholly proper to transmit 
this judgment to the Committee. We wish to make clear that in doing s0, 
we are not foreclosing fair consideration of any further pleadings in these 
proceedings (such as a petition for reconsideration under Section 405 of 


eens, 

12] The qualification referred to four specific deintermixture proceedings, 
either before the Commission or the courts -- namely, the deintermixture 
proceedings in (1) Springfield, Ill. (docket No. 14267), (2) Peoria, 111. 
Docket No. 11749, (3) Bakersfield, Calif. (docket No..13608), and (4) 
Evansville, Ind. (docket No. 11757). The Commission, in a lengthy jappendix 
setting forth the reasons therefor, made clear that any agency moratorium on 
selective deintermixture to all-UHF would not be applicable to these proceedings. 
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any final order issued by the Commission). Under the law such pleadings must 
be considered on. their merits and they will be so considered. But, in connec 
tion with your consideration of pending legislation, you have asked for the 
Commission's judgment as to what it would do in the event of enactment of the 
all-channel receiver legislation by the Congress, and we have given you that 
judgment." : 


re x 
Congress, after receipt and consideration of this judgment (H. Rept. pp- 6-8; 
Sen. Rept., pp. 5-7) passed the all-channel bill. 


4. This, then, is the background to our resolution of these pro- 
ceedings. We have determined that the above-quoted judgment is sound and 
should be adhered to. We have consistently recognized that: selective de- 
intermixture is not the general or long-range solution to the television 

“allocation problem. We strongly believe that the all-channel receiver auth- 
ority is the essential pre-condition to any such solution. By solving the 
root problem of receiver incompatibility, it will, we believe, result ina 
satisfactory system using both UHF and VHF channels. For, as stated, the UHF 

" epperator can look forward to UHF set saturation not just in the community 
but also in the surrounding area. There are several other important considera- 
tions. The all-channel law will lead to research efforts by the manufacturers 
which, it is hoped, will greatly improve the UHF portion of the receiver. Our 
conferences with the industry representatives have indicated that such research 
and improvement will be undertaken without delay and in a vigorous fashion 
(see Notice of Proposed Rule Making in Docket No. 14769, pars. 6-7, issued 
this day). In short, it is our belief that the all-channel receiver authority 
will profaindly change the face of television broadcasting in the coming years. 


5. In the circumstances, it is our judgment that it would not be 

in the public interest to proceed with the above-captioned selective deinter- 
mixture proceedings. As we have made clear in our recent Sangamon Valley 
decision (FCC 62-798, par. 39), these selective deintermixture proceedings, ins 
volving the proposed removal of an existing VHF service, entail a certain 
amount of dislocation, and do not in any event provide a general or long-range 
solution to the allocations problem. In our judgment, all-channel receiver 
authority, with the possible exceptions noted, 3/ will make unnecessary the 
dislocating aspects of a program of selective deintermixture and, as stated, 
will accomplish that long-range goal over a period of years. We recognize 
that a period of years will be needed before the full benefits of our all- 
channel receiver rules will be obtained. But on balance, we conclude that the 
public interest would be served by not proceeding in these cases with deinter- 
mixture, in view of this new, general solution to the problem. 4/ 


<< 

| 3/ For the reasons set out in the recent Sangamon Valley report and order (and 
see the Peoria Memorandum Opinion, Docket No. 11749, FCC 62-877) and in our 
letters to the interested congressional committees (H. Rept., pp. 22-26; Sen. 
Rept., pp. 15-19), we adhere to the judgments previously reached as to the 
four proceedings specified in those letters (see /2/, p. 3, supra). 
4/ For the reasons stated above, as well as other considerations. such as the 
size of the markets involved, engineering factors, etc., we conclude that the 
requests to delete the channels in question in order to make use of them in 
other communities (e.g., requests of Savannah Valley Broadcasting and Wilton 
Hall to shift Channel 10 from Columbia, $.C., to Augusta, Ga., or Anderson, S.C., 
respectively) are not warranted in these circumstances and are denied. 


a i5iS 


6. Authority for the action taken herein is contained in | 
Sections 4(i) and (j) and 303 of the Communications Act of 1934, as amended. 


| 
. 7. In view of the foregoing, IT IS ORDERED, This 12thday of September, 
1962, That the proceedings in Docket Nos. 14239, 14240,.14241, 14242, 14243, 
14244, 14245, and 14246 ARE TERMINATED. | 
| 
FEDERAL COMMINICATIONS COMMISSION * 


Ben F.. Waple 
Acting Secretary 


Released: September 14, 1962 


DISSENTING STATEMENT OF COMMISSIONER ROBERT E. LEE. 


I dissent to the Commission's action in these proceedings for the reasons 
heretofore given in my statements to the Interstate and Foreign Commerce 
Committee, House of Representatives, and the Communications Subcommittee of 


the Committee on Commerce, U. S. Senate (87th Cong., 2nd Session) on H.R. 8031. 
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further consideration by the agency of its effect. 
Marietta*s argument here is essentially the same 

position it took in its unsuccessful opposition, filed April 


30, 1962, to the Government’s Motion to Advance Argument, 


Although we believe that our Reply to that opposition, sub- 


mitted on May 3, 1962, adequately discusses the effec 
the new legislation, which had been passed by the Hou 
May 2, 1962, Marietta*s extended and somewhat differen: 
treatment of the point in its Petition for Rehearing jwarrants 
some further comment, 
Marietta has misapplied the principle it relies upon 
in attempting to bring within that principle the enactment of 
the so-called all-channel receiver legislation, It is clear 
at the outset that the statute does not constitute a change 
in the governing law, The two basic issues in this case were 
whether the Commission properly utilized rule making procedures 
to delete VHF Channel 10 from Bakersfield, California, at the 
end of Marietta"s license term and, if so, whether the decision 
to do so was arbitrary or otherwise erroneously arrived at, 
The case was decided under established principles of |law which 
are not affected by the amendment of the Coumunications Act to 
give the Commission authority to require that all receivers be 


capable of receiving all channels used by licensed television 


stations, 
Marietta*s reading of the new law as being a change 


in the law governing this case, or at least the embodiment of 


a new policy which destroys the foundation of the Commission's 


determination to! deintermix Bakersfield by removing the only 
VHF channel, flows from its assumption that Public Law 87-529 
is inconsistent with the deintermixture of Bakersfield, This 
assumption is mistaken, 

As the Court knows, the failure of the intermixed use 
of VHF and UHF channels in the same communities, established 
in 1952, has been due to the inability of stations operating 
on the UHF channels to compete on a fair basis, Since as early 
as 1954 the Commission has been concerned with this problem, 
and has sought a remedy which would be permanent and nation- 
wide in scope, The deintermixture of particular communities, 
so-called selective deintermixture, was at first rejected in 
November, 1955 because of the nationwide scope of the problem, 
First Report on Deintermixture, 13 Pike & Fischer, R.R. eve 
However, in June of 1956, along with proceedings looking toward 


a nationwide solution, the Commission determined to take interim 


1/ However, the Commission stated at that time, "In our opinion, 


if deintermixture, even on a partial basis, should finally be 
determined to be a useful method of resolving the overall prob- 
lems, the particular communities for its application should not 
be selected merely because of the fortuitous circumstance of 
whether a VHF station has commenced operation in any particular 
community.” 13 Pike & Fischer, R, R. at 1516, 


oh 5m 
action in certain communities to improve the opportunities for 
effective competition among a greater number of stations, and 
it set forth criteria which would be applied in determining 
whether to eliminate or add a VHF channel to any particular 
community, Second Report on Deintermixture, 13 Pike|& Fischer, 


R. R. 1571, at 1581-1582, At that time the Commission was con- 


sidering the feasibility of transferring all television to the 
UHF portion of the spectrum, and it recognized that deinter- 
mixture probably would not be practicable in a sufficient num- 
ber of communities to provide a nationwide solution,’ 13 Pike 
& Fischer, R. R. at 1576. The deintermixture of Bakersfield 
has its origin in the 1956 decision to consider selective de- 
intermixture as an interim, partial remedy where appropriate. 
The all-channel receiver legislation is designed to 
constitute a major step teward the goal of an adequate educa— 
tional and commercial television system, As Mariettia has pointed 
out, the Commission has stated that it does not view deinter-— 
mixture as a general or long-range solution for the |television 
allocation problem, and that an intermixed system utilizing 
both UHF and VHF channels is needed. See S, Rept. No. 1526, 


87th Cong., 2d Sess., on H.R. 8031, p. 14; H. Rept. Ne. 1559, 


87th Cong., 2d Sess., on H.R, 8031, p. 19, The Commission has 


also advised Congress that if the all-channel receiver legis- 


lation were enacted, it was the Commission*s judgment, subject 


ey 
to consideration of any pleadings properly before it, that it 
would not now proceed with additional pending deintermixture 
proceedings. See H. Rept. No. 1559, pp. 18-26; S. Rept. No.1526, 
pp. 13-19, However, in making this representation the Commi s- 
sion specifically stated that this moratorium would not be ap- 
plicable to the Bakersfield proceeding, on the groundsthat a 
final decision had been issued and that the deintermixture of 


Bakersfield complemented and fulfilled the deintermixture of 


Fresno at the other end of the San Joaquin Valley, the deinter- 
2 


mixture of Fresno then being complete. It pointed out that 
while the deintermixture of Fresno increased the potential for 
the healthy growth of competition in the Fresno area, deinter- 
mixture of Fresno could not be fully effective with a VHF sta- 
tion remaining in Bakersfield,since that VHF station would have 
an unjustifiable dominance over all the competing UHF stations 
in the San Joaquin Valley. H. Rept. No. 1559, pp. 21, 23-25; 
S. Rept. No. 1526, pp. 14, 16-18. 

Therefore, while the new legislation looks toward a per- 
manent nationwide system using both UHF and VHF channels, the 
deintermixture of Bakersfield, already ordered by the Commission, 
is clearly consistent with the major goal of expanding the use- 
fulness of the UHF spectrum, and with the overall. program envisaged 


27 Three other cases, then pending, were exempted for other 


reasons. 


ear ia 


| 
by both the Commission and Congress. Thus, Congress explicitly 


accepted the Commission's determination not to apply the mora- 
torium to Bakersfield. S. Rept. No. 1526, p. 6; H. Rept. No.1559, 


3/ 
p.7v. And, indeed, the moratorium does not constitute a policy 


| 
change, but rather a “holding in abeyance” of further selective 


deintermixture until the effectiveness of the legislation is 
tested. S. Rept., Ibid.; H. Rept.. Ibid. Neither the |legisla- 
tion itself nor the policy it embodies undermines the action of 
the Commission affirmed by this Court. A remand on the ground 
that the foundation of the Commission's decision has been des- 
troyed is not warranted by the facts. 
The Commission has determined that the deintermixture. of 
Bakersfield will complement the earlier deintermixture| of Fresno 
and will benefit the public throughout the San Joaquin| Valley. 
It has also determined, with the concurrence of Congress, that 


its decision in that regard should not be affected by jlegislation 


37 The House Report states, *In accordance with the written 
representations of the Commission, the moratorium does not 
apply to existing deintermixture proceedings other than the 
eight proceedings referred to in the Commission's letter.” 


The Congressional Committees did state that they expected the 
Commission to give weight to the policies expressed in the 
reports in the event the four cases exempted from the |moratorium 
(three of which, not including Bakersfield, were then |pending) 
should be before the Commission for decision. But it was clear 
from the Commission's correspondence to the Committees (on which 
the Committees relied) that it was expected that the Bakersfield 
matter would come back to the Commission only if remanded on a 
ground other than the existence of the new legislation. S. Rept. 
No. 1526, pp. 16-18; H. Rept. No. 1559, pp. 23-25. Otherwise 

the Commission's first reason for exempting Bakersfield from 

the moratorium -- the finality of its decision -- would have 
been meaningless. 
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enhancing its power to encourage a wider use of UHF channels in 
the future. The fact that further deintermixture of other 
communities may be held in abeyance until the value of the 
legislation is tested does not support Marietta’s demand to 
vacate a decision finally reached by the Commission, affirmed 
by this Court and left intact by Congress. 

For the foregoing reasons, it is submitted that the 
petition for rehearing should be denied. 

Respectfully submitted, 

LEE LOEVINGER, DANIEL R. OHLBAUM, 
Assistant Attorney General, Acting General Counsel, 


LIONEL KESTENBAUM, Federal Communications Commission 
Attorney. Washington 25, D. C. 


Department of Justice 
Washington 25, D. C. 


August 9, 1962. 


APPENDIX A 


Public Law 87-529 
87th Congress, H, R, 8031 
July 10, 1962 


an Act 


To amend the Communications Act of 1934 in order to give the Federal ~~ 
munications Commission certain regulatory authority over television recelv! 
apparatus. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 303 lof Television re- 
the Communications Act of 1934 (47 U.S.C. 303) is amended by jn- ce1ving appara~ 
serting at the end thereof the following: ai Se 300 

“(s) Have authority to require that apparatus designed to iv ° . 
television pictures broadcast simultaneously with sound be capable of 
adequately receiving all frequencies allocated by the Commission 
television broadcasting when such apparatus is shipped in interstate 
commerce, or is imported from any foreign country into the United 
States, for sale or resale to the public.” 

Src. 2. Part I of title III of the Communications Act of 1934) is 
amended by inserting at the end thereof a new section as follows: | 


, | 
“ppoiIBITION AGAINST SHIPMENT OF CERTAIN TELEVISION KECEIVERS 


“Src, 330. (a) No person shall ship in interstate commerce, or im- 
port from any foreign country into the United States, for sale or resale 
to the public, apparatus described 2 oe (8) of section 303 
unless it complies with rules | gba by the Commission pursuant 
to the authority granted by that paragraph: Provided, That. this sec- 
bear ‘shall not apply to carriers transporting such apparatus without 
trading in it. 
“(b) For the purposes of this section and section 303(s)— Definitions. 
“(1) The term ‘interstate commerce’ means (A) cette 
between ng ogre the District of Columbia, the Commonwealth 
of Puerto Rico, or any ion of the United States and 


y 
place outside thereof which is within the United States, (B) 


commerce between points in the same State, the District. of Colum- 
bia, the Commonwealth of Puerto Rico, or possession of the 
United States but through any place outside thereof, or (f) 
commerce wholly within the District ict of Columbia or any 
possession of the United States. 

“(2) The term ‘United States’ means the several S he 
District of Columbia, the Commonwealth of Puerto Rico, and the 
peers of the United States, but does not include the Canal 

ne.” 

Approved July 10, 1962, 


In The 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


TRANSCONTINENT TELEVISION CORPORATION, 
Appellant -Petitioner, 
v. 


Cases!No. 16,540, 
16, 541,. 16, 684 
and 


UNITED STATES OF AMERICA, ) 16, 685 
Respondent, |)nited States Court of Appeals 


SHASTA BROADCASTING CORPORATION, ) for the District of Colunbia Circuit 
KERN COUNTY BROADCASTING COMPANY, RLER AUG 3 1962 


Intervenors. | 
opt MM hbk? 


PETITION FOR REHEARING CLERK 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee-Respondent, ) 


) 
) 
) 
) 
) 
) 


This petition is being filed for rehearing on the following matters: 


1. amajor changed circumstance which occurred only nine days prior 
to the issuance of the Court's opinion herein, which goes to the very founda- 
tion of the Federal Communications Commission's decision below and which, 
we believe, requires a remand of the rule making proceeding to/the Commis - 


sion for further consideration, and | 


1 
2. issues relating to whether Mavtea in any event, is} entitled to 


an evidentiary hearing on a change of its frequency from VHF to UHF. 


1/ 


— Transcontinent Television Corporation was substituted for Marietta 
Broadcasting, Inc., as the appellant and petitioner in these cases. How- 
ever, since Marietta, formerly the wholly-owned subsidiary of Trans- 
continent and now merged into Transcontinent, participated in the proceed- 
ings before the Commission, the appellant-petitioner will continue to be 
referred to as ''Marietta." 


2 


On July 10, 1962, only nine days before the Court's opinion was 
issued herein, the President signed into law all-channel receiver legisla- 
tion. ai This legislation embodies a basic legislative determination that 
television allocations policy, both short-range and long-range, is to be 
one of the intermixture of VHF and UHF television stations in the same 
communities and areas and not one involving the deletion of existing VHF 
stations to accomplish deintermixture, whether on a selective bieta or 
otherwise. Moreover, this legislation was enacted by the Congress in 
specific reliance on the representations of the Federal Communications 
Commission to the Congress that the legislation would be utilized to effec- 


tuate such a policy. 


Until the enactment of this legislation television dilocations, policy as 
enunciated by the Commission has been subject either to shifts or uhcer= 
tainties or both since 1952,(Marietta Br. 52-56; Reply Br. 16-119.) We 
argued in brief that the attempted deintermixture of Bakersfield yas not 


based on, and did not establish, any general policy and was, in fact, con- 


trary to Commission policy, as we understood it, when the proceeding below 


started and when it was concluded. The Court did not accept our argument. 
However, there can be no question now but that there is a clear! and firm 
television allocations policy, both short-range and long-range, jwhich seeks 
to accomplish throughout the United States the very system of allocations 
which the decision below would undo in Bakersfield. KERO-TV|is the only 
regularly licensed VHF television station which has ever been ordered by 
the Commission to shift from the VHF to the UHF without its consent. In 
view of the national television allocations policy firmly established while 
this case has been pending, KERO-TV would*remain in this unique status 
if the Commission's decision is permitted to stand. Counsel, therefore, 
believe that they have an obligation to this Court as well as to their client 
to raise this major change in circumstances by petition for rehearing, 
especially since this is the first practical opportunity to do so iin view of 
the close juxtaposition of the enactment of the all-channel receiver legis - 


lation and the issuance of this Court's opinion. | 


Public Law 87-529, 87th Cong., H.R. 8031, July 10, 1962. 


2/ 


Marietta also requests rehearing on the question whether it was 
entitled to an evidentiary hearing by the Commission on the change of its 
frequency from VHF to UHF. Were it not for the major chaviged circum- 
stances going to the foundation of the Commission's rule-making |decision 
which we believe warrant a remand to the Commission for farther consider - 
ation, Marietta would directly seek review of the decision of this Court in 
the Supreme Court. The case is one of first impression and affects not only 
the procedural rights of KERO-TV in the proceeding below but also the basic 
procedural rights of all radio and television broadcast stations in the United 
States. We believe that the Court recognized that a difficult legal question 
is presented. 2 Moreover, the Government has already acknowledged that 
‘the issues presented are so important that the filing of petition for certi- 
orari seems most likely.'' (Gov't Motion to Advance Argument, April 24, 
1962, p. 3.) However, because Marietta is filing this petition for rehear- 
ing on the matter of the major change in circumstances, we likewise feel 
obliged to raise in this petition the matter of Marietta's right tojan eviden- 
tiary hearing so that the panel of the Court which heard this case will have 
an opportunity to consider these issues further. Thus, Marietta seeks re- 


mand of these cases to the Federal Communications Commission to consider 


| 
the effect of the new and firm television allocation policy and to |afford 


Marietta an evidentiary hearing in the event that the Commission, for any 


reason, concludes that the new policy should not be applied to Bakersfield. 
| 


Whether or not the Court acts favorably on the evidentiary hearing 
issue, we respectfully submit that it is imperative that the case/be remanded 
on the all-channel set law issue so that the application to Baker$field of the 
policies embodied in this law will be properly considered, However, if the 


Court determines to grant relief limited to the effect of the enactment of the 


| 
a "No explicit provision covers the situation thus presented.' (Slip Op., 
p. 5). "We recognize the persuasiveness of Marietta's arguments but con- 
clude they should not prevail."' (Slip Op., p. 7.) 


all-channel receiver law, Marietta still wishes to preserve its right to 
seek a Supreme Court determination of the evidentiary hearing qpestion 

at an appropriate time, if this becomes necessary. Thus, if relief is so 
limited, in order to avoid any procedural impasse as to review by the 
Supreme Court, for reasons which are discussed in Part IV of this petition, 
it is respectfully requested: (1) that the Court enter an order vacating its 
orders and judgments of July 19, 1962, withholding its opinion of that date 
and remanding the matter to the Commission, (2) that the Court retain 
jurisdiction over the proceedings pending remand and (3) that the Commis- 
sion be directed to report its conclusions to this Caurt after further rule- 
making proceedings by the Commission on the matter of the effe¢t of the 


all-channel set law, in which Marietta is permitted to participate fully. 


THE ENACTMENT OF ALL-CHANNEL SET LEGISLATION HAS 
ESTABLISHED A NATIONWIDE TELEVISION ALLOCATIONS 
POLICY AND HAS DESTROYED THE FOUNDATION OF THE 
COMMISSION'S DECISION. 
A. OnJuly 10, 1962, only nine days before the Court's opinion was 
issued herein, a clear and firm short-range and long-range national tele- 
vision allocations policy was established. On that date the President signed 
into law all-channel receiver lenisianon ~ an act authorizing the Commis - 
sion to require that television receivers shipped in interstate or foreign 
commerce be equipped to be capable of adequately receiving all VHF and 
UHF channels. As the Reports of the Committee on Interstate and Foreign 
Commerce of the House of Representatives and the Senate Committee on 
Commerce demonstrate (see Appendices A and B), the policies underlying 
this legislation are directly inconsistent with the allocations pattern which 


would result in Bakersfield if the decision below is permitted to stand. The 


all-channel set legislation is intended to bring about the nationwide growth 
s | 


4! public Law 87-529, 87th Cong., H.R. 8031, July 10, 1962. 


and development of the UHF in an intermixed system of VHF and UHF tele- 
vision allocations. This is the very system that already exists in the 
Bakersfield area. The Congress made abundantly clear that the shift of 
existing VHF stations to the UHF would be contrary to the policies em- 
bodied in the all-channel set law. Indeed, the legislation was enacted in 
reliance on the representations of the Commission that it would vigorously 
implement a nationwide policy of UHF expansion side-by-side with the VHF, 


that existing VHF services would be maintained and even that certain spe- 


cific deintermixture proceedings instituted a year ago would be terminated 


as inconsistent with the public policies embodied in the new legislation. 


The Report of the Committee on Interstate and. Foreign Commerce of 


the House of Representatives on the all-channel set bill states: 


"Your committee wholeheartedly agrees with the 
Commission that a long-range policy of developing an 
82-channel VHF and UHF television system should be 
followed. ‘In order to implement this policy your com- 
mittee urges the enactment of all-channel receiver 
legislation. Vice versa your committee feels equally 
strongly that the pursuit of the Commission's earlier 
short-range policy of selective deintermixture should 
be held in abeyance until the effectiveness of the long- 
range policy can be assessed. 


* % * 


Mer . the'Federal Communications Commission repre- 


sented to the committee its judgment that deintermixture 
is not a long-range solution for the television allocations 
problem, that a combined VHF -UHF system is needed, 
that if all-channel receiver legislation is enacted by this 
Congress,. the Commission would not proceed with the 
eight deintermixture proceedings initiated on July 27, 
1961, and that, on the contrary, a sufficient period of 
time should be allowed to indicate whether the all-channel 
receiver authority would in fact achieve the Commission's 
overall allocations goal of a satisfactory system of inter- 
mixed UHF and VHF assignments. Further, the Commis- 
sion représented that it would make periodic reports to the 
committee and that before undertaking any further applica- 
tion of any policy of deintermixture, the Commission 


would advise the committee of its plans and give the 
committee an appropriate period of time to consider 
such plans. 


"Your committee urges adoption of this legisls- 
lation in the light of the representations made by the | 


Commission. 
| 


"Under this legislation time will have to be al- | 
lowed for the Commission to issue rules to implement 
the legislation and for manufacturers to convert to 
production of all-channel receivers. Substantial time 
will have to elapse thereafter before a large majority) 
of the public becomes equipped with all-channel re- 
ceivers so that the effectiveness of the legislation can 
be determined. There are now some 55 million tele- 
vision sets in the United States and annual sales are | 
at the rate of about 6 million. Thus, the moratorium) 
means that the Commission's moratorium with respect 
to deintermixture will be in effect for 5, 6, or 7 years, 
or, more likely, an even longer period of time, after| 
the date of enactment of all-channel legislation until | 
the effectiveness of the legislation has had a reasonable 
chance to prove itself." (H.R. Rep. No. 1559, 87th | 
Cong. , 2d Sess. 7 (1962).) . 


Similarly, the Report of the Senate Committee on Commerce states: 


"Since 1954 extensive hearings and numerous | 
studies and many reports have been written on the sub- 
ject of UHF and VHF. The FCC in an attempt to meet 
some of the problems has moved in a patchwork manner 
and one of the policies pursued involved deintermixture. 
The policy of deintermixture involves the encouragement 
of UHF by selecting certain communities and to provide 
in those communities for more effective local competition 
through the device of making these communities all 
communities instead of intermixed VHF and UHF com- 
munities. 


| . . Your committee wishes to emphasize therefore 
that an important corollary of this legislation is the 
policy which the Commission intends to follow with re- 
spect to certain deintermixture proceedings in the event 
the all-channel legislation is enacted. .. . In view 
of the long difficult history of the television allocations 
structure since 1952, your committee is impressed with 
the judgment of the Commission that development of qn 


adequate, truly nationwide television system requires 
the use of all 82 channels and it is for this reason that 
it is urging the enactment of this legislation. But 
equally important, your committee feels that until the 
effectiveness of this legislation can be tested, the 
interim short-range policy of selective deintermixture 
should be held in abeyance. 


xe x x 


"We emphasize that the aim of this measure is 
an intermixed television system using both 12 VHF 
and 70 UHF channels. In this regard, we stress again 
that we consider the Commission's representations re- 
garding deintermixture to be of critical importance, 
for those representations insure that existing VHF serv- 
ice will be maintained pending the passage of sufficient 
time to test the effectiveness of this legislation." 
(S. Rep. No. 1526, 87th Cong., 2d Sess. 5-7 (1962).) 
This legislation thus establishes a television allocations policy which 


has three important aspects: 


1. It embodies a national policy in favor of intermixture 


— the situation which now exists in Bakersfield. 


2. It embodies a national policy against the shift of exist- 
ing VHF stations to the UHF to accomplish deintermixture — 
precisely what would occur in Bakersfield if the decision below 


is permitted to remain standing. 


3. It establishes a moratorium of "5, 6, or 7 years, or, 


more likely, an even longer period of time,'' during which the 


Commission will not proceed further with deintermixture, as a 
minimum period necessary to determine the effectiveness of the 


new legislation. 
Moreover, the Commission specifically advised the Congress: 


"The Commission would regard enactment by this Congress 
of the all-channel receiver legislation as a major change 
in the circumstances affecting its deintermixture proposals 
and as a major factor to be considered in determining 


whether or not the public interest would be served by, 
deintermixing any of the communities now under con- 
sideration." (H.R. Rep. No. 1559, at 18-19.). 
B. By letters of March 16, 1962, prior to the issuance of either 
Committee Report, the Commission informed the Congress that, if the 
legislation were enacted, the Commission would terminate certain de- 
intermixture proceedings instituted after the Bakersfield proceeding. 
(H.R. Rep. No. 1559, at 18-19; S. Rep. No. 1526, at 13-14.) The Com- 
mission stated that this moratorium, as such, would not apply to Bakers- 
field and three other proceedings. (H.R. Rep. No. 1559, at 22-256; S. Rep. 
No. 1526, at 15-19.) In their Reports, the Senate and House Committees 
accepted this limitation on the Commission's proposed moratorium on de- 
intermixture, but did not approve the Commission's action deintermixing 
Bakersfield and did not state that any Commission reconsideration of its 
Bakersfield order in light of the enactment of all-channel legislation would 
be improper. On the contrary, the Congress contemplated that the Com- 
mission, if it proceeded further with Bakersfield (and the three other cases 
excepted from the moratorium), would do so in light of the policy embodied 
in the all-channel legislation. As the House Report stated (pp. | 7-8): 
"There are four other deintermixture proceedings re- 
ferred to in detail in the appendix to the Commission|s 
letter in the case of which the Commission may find it 
necessary to go forward with such proceedings and to 
reach a decision in these cases which the Commission 
determines to be in the public interest under the partic- 
ular facts existing in the proceedings. In deciding these 
cases, however, the committee expects the Commission 
to give proper weight to the congressional policies set 


forth in this report." (See, to the same effect, S. Rep. 
No. 1526, at 6-7.) 


| 
Thus, although the moratorium does not apply as such to Bakemsfield, the 


Commission should be required to consider whether its deintermixture 
would be proper in light of the policies embodied in the all-channel set legis - 
| 


lation. 


In addition, apart from directing the Commission to give weight to 
the general policy in favor of intermixture and against deintermixture, the 
Congress expressed specific concern over loss of television service result - 
ing from deintermixture. The House Report stated: 

"(T]he committee notes the Commission's state- 
ment that in déciding these particular cases [which 
include the Bakersfield case] it will give great weight 
to any loss of service to the public which would result 
from the abandonment of VHF channels allocated to 
the particular communities involved in these cases." 
(H.R. Rep.. No. 1559, at 8, emphasis supplied. ) 5/ 
This concern of the Congress was expressed during hearings on the 


all-channel legislation and Chairman Minow assured the House Committee 


that "the Commission will never decide [a deintermixture case] on the 


‘ 3 ; 6/ Pie eee . 
basis of potential service.""— However, the Commission in Bakersfield 


did precisely what Chairman Minow said it would not do. As discussed in 
our brief (pp. 56-60),' the Commission tacitly conceded that persons would 
lose their only television service were Bakersfield deintermixed, but con- 
cluded that these persons would probably receive service in the future. 

(R. 1841.) The Commission should now be required to reconsider its 


treatment of this matter. 


If this case is not remanded, the result would be especially unfair. 
Bakersfield is the only one of the four cases excepted from the moratorium 
which involves the deletion of an existing regularly licensed VHF service. 

It is the only one of the four where the Commission did not find that the VHF 
channel would be better used elsewhere. (See Marietta Br. 61-62.) In 


two cases — Springfield and Peoria -— there has never been a VHF station 


5/ See also'S. Rep. No. 1526, at 6-7. 


Ef Hearings on All-Channel Television Receivers and Deintermixture 
Before the House Committee on Interstate and Foreign Commerce, 87th 
Cong., 2d Sess. 190 (1962). 
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on the air inthe community. The effect of the all-channel legislation has 


already been considered as to Springiieias’ and will have to be considered 


as to Evansville. Yet Bakersfield presents the strongest case among the 
four for the Commission to consider the application of the new philey.2 
This can only be accomplished now by a remand to the Commission as re- 


quested herein. 


C. Although the Commission advised the Congress that the mora- 
torium on deintermixture would not be applicable to Bakersfield, it did so 
without the benefit of the view of any interested person. That reconsidera- 
tion would be fruitful is shown by examining the reasons given by the Com- 
mission for not including Bakersfield in the moratorium. These will be 
examined, not as an argument on the merits, for that should be done before 


the Commission, but only to demonstrate that the reasons given|by the 
| 
ot As will be shown below, the reasons given by the Commission for 
not applying the new policy to Springfield are inapplicable to Bakersfield; 
indeed, they require the contrary result in Bakersfield. 
Bf The three other cases excepted from the moratorium involve Spring - 
field, Ill.; Peoria, Ill.; and Evansville, Ind. (H.R. Rep. No. 1559, at 22- 
23, 26; S. Rep. No. 1526, at 15r16, 19.) In both Springfield and Peoria 
the VHF channels were deleted by rule making in 1957. The deletion of 
the unused VHF channel from Springfield resulted in a VHF station going 
on the air in St. Louis and makes possible the activation of a VHF station 
in Terre Haute for which a comparative hearing has been held. | There are 
three UHF stations on the air in Peoria and the deletion of the Feoria VHF 
channel makes possible a third VHF station in the Davenport /Moline/Rock 
Island area for which a comparative hearing has been held. The Spring- 
field case was remanded to the Commission for reasons that had nothing 
to do with the merits of the decision and the Peoria case was remanded to 
the Commission only so that it could consider it again if it found it neces- 
sary to do so in the light of its action in Springfield. (Ibid.) 


In Evansville, although there is a VHF station on the air, jit has never 
been regularly licensed. Moreover, the rule-making decision in Evansville 
gave very substantial weight to the fact that the deletion of the VHF channel 
from Evansville made possible its reallocation to Louisville, thus provid - 


ing three VHF services for Louisville. (Ibid. ) | 
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Commission are not so clear and persuasive as to render fruitless recon- 
sideration by the Commission of its Bakersfield rule-making decision in 


the present posture of this case. 


First, the Commission stated that its Bakersfield decision was "final 
Commission action," “appealable and now pending before the court of ap- 
peals," and, therefore, "obviously"' the moratorium should not apply. 
(H.R. Rep. No. 1559, at 23-24; S. Rep. No, 1526, at 16-17.) Why the 
conclusion is "obvious'' is not explained. Further, even if the conclusion 
was correct that the moratorium, as such, should not be applied to Bakers- 


field, it was the Commission's point that Commission reconsideration of 


the Bakersfield matter should not be precluded by a general moratorium 


on deintermixture "if. . . the case were remanded to the Commission for 
any reason. .. ." (H.R. Rep. No. 1559, at 24;S. Rep. No. 1526, at 
17.) We believe that it is at least equally clear that Commission recon- 
sideration should not be precluded because the case is under appeal. More- 
over, here, the rule-making decision by its terms is not to be effective until 
December 1, 1962. Thus, there is still time for the Commission to recon- 
sider the decision before it becomes effective, and, should the Commission 


on further consideration reverse the rule-making order, there would be no 


9/ 


dislocation of the presently existing allocations in Bakersfield. — 


9! This case is the reverse of the Springfield case in which the Commis- 


sion has already considered the application of the policies embodied in the 
all-channel legislation and determined to maintain Springfield as a deinter- 
mixed community.(Report and Order, Docket No. 14267, FCC 62-798, July 
20, 1962, 27 Fed. Reg. 7025.) The Commission noted that "Springfield was 
listed as one of the four possible exceptions where public interest factors 
might call for deintermixture."' It pointed out that,. "unlike the usual situa- 
tion, any dislocation results here from failing to deintermix."' It pointed 

to the fact that the deleted channel is "now providing a needed service to the 
public in the St. Louis area" and "it will shortly provide Terre Haute with 
a needed second local VHF service. . . .' It concluded that 'In these 
circumstances there would have to be strong countering public interest con- 
siderations to lead to'a conclusion to use Channel 2 at Springfield at this 
time" and that there were no such considerations. (Report and Order, 
supra, paragraph 40.) (Continued on next page) 
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Second, the Commission argued that deintermixture of Bakersfield 
was required to protect the effectiveness of the Commission's deinter- 
mixture of Fresno, some 105 miles from Bakersfield. However, the Com- 
| 
mission stated, in denying petitions for reconsideration of its Fresno de- 
intermixture action filed by civic parties who claimed that the deinter- 
mixtures of Fresno and of Bakersfield were "interrelated" and that there 
was no assurance that Bakersfield would be deintermixed: H 
"|. the fact that the question of television allocations 
at Bakersfield remains open does not have controlling | 
effect upon our decision at Fresno. Although to an extent 
the service area of Fresno and Bakersfield overlap, we 
have proceeded herein, and now reaffirm the judgment, 
that the Frésno market itself is sufficiently large to war- 
rant separate analysis and television allocation planning." 
(Fresno Deintermixture Case, 19 Pike & Fischer R. By 
1598i, 1598q (1960).) 
On the other hand, if we assume that the Bakersfield-Fresno aréa should 
be considered as a single entity, the Bakersfield situation should be treated 
the same as any other area in the country where a VHF station is operating 


side-by-side with one or more UHF stations, including each of the eight 


pending deintermixture cases specifically subject to the moratorium, to 


| 
say nothing of the situation expected to result on a nationwide basis asa 


consequence of the all-channel set law. Indeed, the only distinction is that 
the particularly favorable UHF propagation characteristics in the Bakers- 
field area to which the Commission referred in its decision (R. 1838) re- 


duce the relative advantage of the VHF over the UHF and make Bakersfield 
1 


an especially appropriate area for intermixture, 
| 


(Footnote continued from preceding page:) 
Needless to say, in the present case it is the deintermixture of Bakers- 
field that would cause dislocation and, as we have already pointed out, the 
deletion of Channel 10 from Bakersfield would not provide needed VHF serv- 
ice to any other area. The reasoning of the Commission in Springfield com- 
pels, we believe, the reaching of the opposite result in Bakersfield with 
respect to deintermixture. At the very least, we submit, .it requires that 
this case be remanded to the Commission for careful consideration in light 
of the new policy. ; | 
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The Commission's statement on the exclusion of Bakersfield from 


the moratorium concluded: 


"| | . Bakersfield. . . should be left to Commission 
judgment, in the event that reconsideration is called 
for at some future date."" (H.R. Rep. No. 1559, at 25; 
S. Rep. No. 1526, at 18.) 
Reconsideration is now called for — and the Commission should be required 


to exercise its judgment. 


Il. THIS CASE SHOULD BE REMANDED TO THE COMMISSION TO 
CONSIDER THE EFFECT OF THE POLICIES EMBODIED IN THE 
ALL-CHANNEL SET LEGISLATION. 

A. It is abundantly clear that the enactment of the all-channel re- 
ceiver legislation has destroyed "the foundation of the Commission's deci- 
sion." W. S. Butterfield Theatres, Inc. v. FCC, 99 U.S. App. D.C. 71, 
75, 237 F.2d 552, 556 (1956). Even if it is assumed, contrary to our 
earlier contentions (Marietta Br. 52-56; Reply Br. 16-19), that the Com- 
mission rendered its décision below on the basis of a general policy of 
selective deintermixture, any such policy has now been emphatically re- 
jected, and there has been established the diametrically opposite policy of 


nationwide intermixture. 


This Court has observed “that after-discovered circumstances, even 


without the fault of an agency, may preclude a proper and just result." 


Massachusetts Bay Telecasters, Inc. v. FCC, 104 U.S. App. D.C. 226, 


238, 261 F.2d 55, 67 (1958). ao) 


When such circumstances arise while an 


appeal or petition to review is pending, it is within the province of the 


20 Cf. Blocker v. United States, 107 U.S. App. D.C. 63, 274 F.2d 


572 (1959), where the 'new evidence" was a change in policy with respect 
to the handling of certain types of mentally disturbed persons. 
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| 
reviewing court to provide the appropriate relief. dat Flem ve FCC, 96 
U.S. App. D.C. 223, 225 F.2d 523 (1955); Sangamon Valley salar 
Corp. v. United States, 106 U.S. App. D.C. 30, 269 F.2d 221 (1959); 
WKAT, Inc. v. FCC, 103 U.S. App. D.C. 324, 258 F.2d 418 (1958); 
Massachusetts Bay Telecasters, Inc. v. FCC, 104 U.S. App. D.C; 226, 

261 F.2d 55 (1958); WORZ, Inc. v. FCC, 106 U.S. App. D.C. 14, 268 F.2d 
889, mandamus denied, 361 U.S. 805 (1959); WIRL Television Co. v. United 
States, 107 U.S. App. D.C. 21, 274 F.2d 83 (1959). Inthe circumstances 
of this case, the appropriate procedure is for this Court to retain jurisdic- — 


tion of the case and order a remand to the Commission. (See Part IV, infra.) 


In Fleming v. FCC, supra, ay the Court refused to acquiesce in the 
unanimous request of the parties that it dispose of the appeal on the record 
before it, but instead remanded to the Commission. The ultimate reason 
for the remand in Fleming was that "even without fault of the agency, the 
state of the record may preclude a ‘just result.'" 96 U.S. App. D.C. at 
226, 225 F.2d at 526. The necessity for a remand in the instant|case isa 
fortiori in comparison with Fleming. In Fleming a "just result'|might not 
have occurred if the Court had acted on the record then before it, On the 
other hand, the enactment of the all-channel receiver legislation) went to 
the very foundation of the Commission's decision. Unless interested parties 
are provided. the: opportunity to make a showing to the Commission on the 
applicability of the policies embodied in the legislation and to present any 
pertinent materials relating thereto, a "just result" will not be achieved, 
This is especially so in view of the fact that Bakersfield is the only active 


deintermixture case involving the shift of an existing station to the UHF in 


ayy Indeed, at the present stage of this proceeding it would appear that 
this Court has exclusive jurisdiction to act on this matter. See w.s. 
Butterfield Theatres, Inc. v. FCC, 99 U.S. App. D.C. 71, 74, |237 F.2d 
552, 555 (1956); 5 U.S.C. §§1032,. 1037(c), 1039(a) (1958). 


2 
aef In Butterfield, this Court plainly indicated that, as to events occur- 


ring during the pendency of an appeal, the governing ~: authority jis Fleming 
99 U.S. App. D.C. at 74n. 5, 237 F.2d at 555, n. 5, 
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which the interested parties do not have the opportunity to make such 


comments and present such materials. 


Enterprise Co. v. FCC, 97 U.S. App. D.C. 374, 231 F.2d 708 
(1955), cert. denied, 351 U.S. 920 (1956), and W.S. Butterfield Theatres, 
Inc. v. FCC, 99 U.S. App. D.C. 71, 237 F.2d 552 (1956), also strongly 
support Marietta's position that a remand should be ordered on the all- 
channel issue. In both'cases, the Court held that the Commission had 
abused its discretion by refusing to reopen the record when it still had 
jurisdiction over its order. Again, the justification for a remand in the 
instant case is more compelling than in those two cases, since, in the 
instant case, this Court is not asked to pass upon the reasonableness of 


agency discretion. 


Enterprise is especially strong support for Marietta's position herein. 

In that case, the winning applicant in a comparative hearing entered into an 
executory contract which, if executed, would have destroyed one of the chief 
grounds for its victory. The Commission refused to reopen the record to 
consider the executory contract. The Court held that this was an abuse of 
discretion because the mere entry into the contract was enough to ''shift 

. the foundations of the [Commission's] August 4 decision." 97 U.S. 
App. D.C. at 377, 231 F.2d at 711. The dissenting member of this Court 
pointed out that there was no concealment, no fraud, and no abuse of the 
Commission's processes, and, furthermore, that the question of the con- 
tract would be considered fully by the Commission in appropriate proceed- 


ings when and if the contract was ever carried out. 97 U.S. App. D.C. at 


381-82, 231 F.2d at 715-16. Thus, in Enterprise the Court was moved to 


order the record to be reopened solely because certain contingencies might 
occur in the future, which, if they occurred, would remove the foundation 
of the Commission's order. In the instant case, the foundation of the Com- 
mission's order has already been radically altered — indeed destroyed — 


by the enactment of all-channel receiver legislation. 
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It is immaterial to the application of Fleming, Enterprise and Butter- 
field to the present situation that here the Court has already issued its op- 
inion. In the first place, the major change in circumstances occurred only 
nine days before the Court issued its opinion and Marietta is inviting this 
matter to the attention of the Court at the earliest practicable opportunity 
through the filing of this petition for rehearing. In the second place, the 
timely filing of a petition for rehearing automatically stays the thandate!™ 
(R. 27(d)), and the granting of the petition automatically results in the 
vacation of the previously entered judgment (Ibid.). In the third jplace, and 
overriding all other considerations, it is well established that the fact that 
the Court has rendered an opinion on the merits of a case does not preclude 


full consideration of matters which may go to the foundation of the agency 


action under review, Massachusetts Bay Telecasters, Inc. v. FCC, 104 

U.S. App. D.C. 226, 261 F.2d 55 (1958), and this is true even though they 
| 

are raised at a later stage in the proceeding than here, Sangamon Valley 


Television Corp, v. United States, 106 U.S. App. D.C. 30, 269 |F. 2d 221 
(1959); WIRL Television Co. v. United States, 107 U.S. App. D.C. 21, 

274 F.2d 83 (1959); WORZ, Inc. v. FCC, 106 U.S. App. D.C. 14, 268 F.2d 
889, mandamus denied, 361 U.S. 805 (1959). Again, in each one of these 
cases the question was whether the matters to be considered by the Commis - 
sion would go to the foundation of the Commission's decision. Here the en- 
actment of the all-channel set legislation does go to the foundation of the 


Commission's decision, | 


B. We have treated the all-channel set legislation as a major change 
in circumstances requiring remand. However, it is more than a mere 
change in circumstances; we submit that it is tantamount to a change in the 
governing law. It thus brings into operation the general doctrine that when 
there is a change in the governing law while an appeal is pending), such a 
change will control the disposition of the case. United States v. |Alabama, 


362 U.S. 602 (1960); Hines v. Davidowitz, 312 U.S. 52 (1941); Vandenbark 
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v. Owens-Illinois Glass Co., 311 U.S. 538 (1941); Carpenter v. Wabash Ry., 


309 U.S. 23 (1940); The Peggy, 5 U.S. (1 Cranch) 103, 108-10 (1801). 23/ 


The Commission itself told the Congress, in support of the legisla- 
tion, that enactment of the all-channel receiver legislation would be "'a 


major factor to be considered in determining whether or not the public 


interest would be served by deintermixing any of the communities now under 
consideration.'' (Emphasis added.) H.R. Rep. No. 1559, at 18-19. Sec- 


tion 303 of the Communications Act, 47 U.S.C. § 303 (1958), requires the 


Commission to allocate television channels and assign frequencies only ''as 


‘ ; , * , 14 
ublic convenience, interest, or necessity requires." act The enactment 
P > y req 


of the all-channel set legislation is a directive to the Commission to con- 
strue the "public interest" standard in Section 303 as meaning that the pub- 
lic interest would best be served through a system of television allocations 
based upon nationwide intermixture and precluding deintermixture. Even 
though this change inthe law is different in form from those in the cases 
cited in the preceding paragraph, the Congress has just as much changed 
the law as if it had amended the "public interest" language of Section 303. 
As Mr. Justice Frankfurter said in Universal Camera Corp. v. NLRB, 
340 U.S. 474, 489 (1951): 


"Of course it is a statute and not a committee report 
which we are interpreting. But the fair interpreta- 
tion of a statute is often 'the art of proliferating a 
purpose,'. . . revealed more by the demonstrable 
forces that produced it than by its precise phrasing."' 


= Attention is invited to United Air Lines, Inc. v. CAB, 108 U.S. App. 


D.C. 1, 278 F.2d 446, vacated and remanded sub nom, All American Air- 
ways, Inc. v. United Air Lines, Inc., 364 U.S. 297 (1960). In United Air 
Lines this Court concluded that its decision was required by the Federal 
Aviation Act but that a different result "is a problem for the Congress." 
108 U.S. App. D.C. at 4, 278 F.2d at 449. Thereafter, congressional 
action occurred while the case was before the Supreme Court. Here, a 
new law has come into being while the case is before this Court. 


i4/ See also Section 307(b), 47 U.S.C. § 307(b) (1958). 
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Even though we submit there has been a definitive change in the 
governing law, this Court may not find it necessary to reach this question. 
In any event, the legislation itself, the congressional statements of policy 
and the Federal Communications Commission's representations |with res- 
pect to its implementation of the statute all constitute a change in circum - 


stances which go to the very foundation of the Commission's decision below. 


C. It may be suggested that certain Supreme Court cases |dealing with 
the right of an administrative agency to refuse to reopen the record to re- 
ceive evidence of alleged changed circumstances Ley preclude tote Court 
from ordering a remand here. However, even apart from the atria hold- 
ings by this Court in Enterprise and Butterfield, supra, the "stale record" 
cases have no applicability here. This Court is not called upon |to review 


agency discretion in refusing to reopen a record. 
| 


Nor do certain cases decided by this Court either at a time when the 


Commission's policy was one of intermixture, but when it was considering 
the adoption of a policy of selective deintermixture (see, e.g., Coastal Bend 
Television Co. v. FCC, 98 U.S. App. D.C. 251, 234 F.2d 686 (1956) ), or 


‘decided after the Commission's adoption of that policy (see, e. g: ‘ Jackson- 
ville Journal Co. v. FCC, 101 U.S. App. D.C. 12, 246 F.2d 699 (1957); 


Springfield Television Broadcasting Corp. v. FCC, 104 U.S. App. D.C. 13, 
259 F.2d 170 (1958), cert. denied, 358 U.S. 930 (1959)), have any bearing 


on the issue presented herein. In cases like Coastal Bend, the Ieee held 
that the Commission was neither required to deintermix nor to Pease the 
activation of VHF stations merely because it was considering adoption of a 
policy of selective deintermixture; for this Court to have intervened in those 


cases would have been tantamount to a direction to the Commission concern- 


a2t These "stale record" cases are Radio Corp. v. United States, 341 
U.S. 412 (1951); ICC v. City of Jersey City, 322 U.S. 503 (1944). But see 
Atchison T. & S.F. Ry. v. United States, 284 U.S. 248 (1932). 
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ing the order in which it must do its business. ae! In cases like Springfield, 


the Court held no more than that the Commission correctly applied its then 
current policy of selective deintermixture in those particular cases. In 
Jacksonville, this Court decided no more than that the Commission was not 
required to delay the activation of a VHF station merely because it might, 
at some future date, wish to consider whether, under the policy of selective 


deintermixture, Jacksonville should be deintermixed. 


The instant case is entirely different. First, a national policy has 
been established, both short-range and long-range, as one of intermixture 
and against deintermixture, and this policy is a general, not a selective, 
policy. Second, the question on the merits is whether there are sound 
reasons for not applying the national policy to Bakersfield. att Third, 
there has been no final Commission determination on the application of the 
national policy to Bakersfield and thus the only question presented to the 
Court is whether the matter should not be returned to the Commission so 


that it can make such a determination. 


26/ This is all that was decided in WJR, The Goodwill Station, Inc. v. 
FCC, 84 U.S. App. D.C. 1, 6, 174 F.2d 226, 231 (1948), rev'd. on other 
grounds, 337 U.S. 265 (1949). The Supreme Court explicitly upheld this 
Court's ruling that this Court could not direct in advance the order of 
precedence in the Commission's calendar. 337 U.S. at 272. 

iv! Even this question would not exist if Bakersfield had not been ex- 
cluded from the moratorium, as such. 
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Ill. REHEARING SHOULD BE GRANTED ON MARIETTA'S RIGHT TO 
AN EVIDENTIARY HEARING. | 
Rehearing is respectfully requested on the question of Marietta's right 

| 


to an evidentiary hearing for the following reasons: 


A. The Court seems to have treated Marietta's basic contention under 
Section 303(f) as based solely on the authority of three 1931 cases. How- 


ever, there are several other bases for the contention. | 


| 
1. The Court rejected Marietta's contention that it is entitled to an 
| 


evidentiary hearing under Section 316(a) of the Communications Act. It 
construed Section 316(a) "as having reference to a modification which inter- 
feres with Hight of a licensee during the term of its license." (Slip Op., 
p. 7, emphasis added.) Unlike Section 316(a), Section 303(f) makes no 
specific reference to the "term" of a license. If the "term" language is 
significant in Section 316, its absence from Section 303(f) indicates that 
Section 303(f) requires an evidentiary hearing whenever frequency changes 
are effective. (See Note, 75 Harv. L. Rev. 1578, 1600-01 (use 1962), 


which appeared after this case was argued.) 


Nor is this conclusion affected by the fact that Section 303(f) requires 
an evidentiary hearing unless the ''station licensee"! consents to the change. 
As the Court recognized (Slip Op., P. 6), under Section 9(b) of the Adminis - 
trative Procedure Act and Section 307(d) of the Communications | Act, Mari- 
etta's current license will be continued in effect pending Commission action 
en its renewal application and the disposition of any petition for |reconsidera- 
tion of that action. The Court's opinion, however, gives no weight to the 
definition of "licensee" in Section 3(c) of the Act as "the holder of a radio 
station-license . . . continued in force under authority of this Act. " (Em- 
phasis edded.) Marietta will be the "licensee" of Channel 10 in ‘Bakersfield 
on December 1, 1962 — the date of the ordered deletion of gales 10 from 
Bakersfield. 
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Moreover, any suggestion that the proceedings on Marietta's re- 
newal application may be disposed of prior to December 1, 1962, and, 
therefore, that Marietta will not be a "licensee" on that date assumes 


that the renewal application may be summarily rejected by the Commis- 


sion because the Commission's rule-making order deleting Channel 10 


from Bakersfield is valid under Section 303(f).— aef But this is precisely 


the issue before the Court. In addition, an argument based on the timing 
of action in a renewal proceeding in relation to the effective date of a 
frequency change assumes that the Congress intended the arbitrary result 
that a station would be entitled to the protection of Section 303(f) if its re- 
newal application were not finally disposed of by the expiration of the stated 
term of its license, but would not be entitled to such protection if it were 
disposed of prior to that date. To avoid this anomalous result we submit 
that the Court should construe Section 303(f) as requiring an evidentiary 


hearing irrespective of the date renewal proceedings are disposed of. 


2. The legislative history of Section 303(f) bears directly on the 
issues presented here. Section 303(£) of the 1934 Communications Act 
was based on Section 4(f) of the Radio Act of 1927. (Br. 24-26.) Section 
4(f) authorized frequency changes but was silent on the need for prior 
evidentiary hearings: In view of the critical nature of the pre-1927 inter- 
ference and allocations problem, which could have been ameliorated by 
changing broadcast frequencies, the Radio Commission asked its General 
Counsel Webster whether it could, without prior hearing, change frequen- 
cies of existing stations on termination of the then three-month license 
period. Webster advised that an evidentiary hearing was required and that, 


irrespective of legal requirements, such a hearing would be desirable as a 


l 
ae The Court relied upon and quoted from Bendix Aviation Corp. v. 


FCC, 106 U.S. App. D.C. 304, 308, 272 F.2d 533, 537 (1959), cert. de- 
nied, 361 U.S. 965 (1960). (Slip Op., p. 10.) However, Bendix does not 
bear on Marietta's contention under Section 303(f) since the appellant in 
Bendix whose application was dismissed by the Commis sion without a hear- 
ing was not an existing licensee. 


22 


matter of policy. Three months later, Webster suggested amending Sec- 
tion 4(f) to insert a specific hearing requirement, which amendment was 


incorporated into the 1934 Communications Act. (Br. 26-28.) 


The Webster amendment was thus intended to be applicable to fre- 
quency changes whenever they occurred. Substantial weight should attach 
to General Counsel Webster's significant role in the enactment of|Section 


30 3(f). | 


| 
Further, Webster's opinion was confirmed by the three 1931 cases 
in which this Court held that a licensee is entitled to an evidentiary hearing 
ona pie vies change to be made effective upon the expiration of a license 
perioasa! In its opinion here, the Court stated only that the cases were 
no longer “apposite'' because the licensees involved in those cases had had 
no opportunity at all to be heard and because the cases were decided before 


the enactment of the Administrative Procedure Act. (Slip Op., p) 8.) 


| 
However, any such distinction does not bear on the legislative history 


aspect of these cases. On this aspect, the question is not whether these 
cases are now "apposite," but rather whether the Radio Commission and the 
Congress, between 1931 and 1934, understood these cases as requiring 
evidentiary hearings before frequency changes could be made at the end of 
stated license periods. This is precisely the construction placed|upon these 
cases at that time. (Br. 31-32; Reply Br. 6-7.) After these cases were 
decided, the term of broadcast licenses was only six months, in Mentenet 

to the present period of three years. Despite this short term, and despite 
the seriousness of the interference and allocations problems and the direc- 
tive to achieve a more equitable distribution of broadcast facilities - which 


could have been dealt with by changing the frequencies of existing) stations 
| 


a Saltzman v. Stromberg-Carlson Tel. Mfg. Co., 60 App. D.C. 31, 
46 F.2d 612; Courier-Journal Co. v. Federal Radio Comm'n, 60\App. D.C. 
33, 46 F.2d 614; Westinghouse Elec. & Mfg. Co. v. Federal acti Comm'n, 
60 App. D.C. 53, 47 F.2d 415. 
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at the end of their then very short terms - the Radio Commission did not 
change frequencies, regardless of when the change was to be effective, 
without affording evidentiary hearings. Instead, it granted evidentiary 
hearings before changing frequencies and reported this penance es as 
well as the 1931 cases ieenvsivan, £2 to the Congress. In 1934, the Con- 
gress inserted a specific hearing requirement in Section 303(f). Under 
these circumstances, we submit, the Congress must have intended to con- 


firm the holdings of the 1931 cases, as construed by the Radio Commission. 


In addition, we respectfully submit that these cases, wholly apart 
from their importance in the legislative history, constitute direct judicial 
support for Marietta's position. First, although it is true that the licensees 
involved in those cases were denied any opportunity to present their views 
to the Commission, the cases held that prior evidentiary hearings were re- 
uneeds eo Second, the enactment of the Administrative Procedure Act did 
not weaken the three cases. We submit that the Court erred when it stated 
that the Administrative Procedure Act “authorized agency rule making pro- 
cedures." (Slip Op., p. 8.) The APA merely prescribes procedures for 
rule making already authorized by other statutes; the authority to proceed 
by rule making must be found in the specific statute involving the agency in 


23 
ee es Moreover, Section 4(b) of the APA provides that the rule- 


making procedures specified in the APA are not to be employed when another 


zo) Federal Radio Comm'n, Sixth Ann. Rep. 25 (1932); Seventh Ann, Rep. 
18 (1933). 


z1/ Federal Radio Comm'n, Fourth Ann. Rep. 47-48 (1930); Fifth Ann. 
Rep. 66-67, 69, 71-72 (1931). 

22/ P ‘ 

22/ 4s the Court stated in Saltzman, "at. . . [the] hearing. . . the 
applicant is entitled to an opportunity to hear all the evidence, and examine 
or cross examine the witnesses as in other cases."' (60 App. D.C. at 33, 
46 F.2d at 614, emphasis added.) 

23/ See, e.g., United States v. Storer Broadcasting Co., 351 U.S. 192, 
203 (1956) (in upholding multiple-ownership rule Court relied only on the 
Communications Act'to show Commission's rule-making authority). 
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statute requires that a rule be promulgated only after an evidentiary hear- 
ing. Thus, by its terms, the APA does not bear on the issue in this case -— 


whether Section 303(f) required an evidentiary hearing. 


24 
3. As Marietta showed (Br. 33-35), from at least 1936— [through 
25/ , 26/ Se atelel 
1961;— whether the proceeding was general— or specific,— the Com- 
mission offered licensees dissatisfied with a proposed frequency change 
the right to full evidentiary hearings and never tried to deprive a dissatis- 
fied licensee of such a hearing by delaying the effectiveness of the frequency 
2 
suengesee! Further, this consistent practice was made known to the Con- 


gress both in testimony before it (Br. 35-36) and in Annual Reports of the 


2 
Commission which are transmitted to the Gonyrsces = The Congress 


24 
zs Commission Order No. 15, 2F.C.C. 11; Missionary Society of 
St. Paulthe Apostle, 3 F.C.C. 519. 


25! channel Assignments in New Bedford, 21 Pike & Fischer R.R. 
| 


1691, 1692. 


Ze) E.g., Third Notice of Further Proposed Rule Making, 16, Fed. Reg. 


3072, 3073 (April 7, 1951). 


aul E.g., Evansville Deintermixture Case, 15 Pike & Fischer R.R. 
1573, 1585 (1957), aff'd sub nom. Owensboro On The Air, Inc. |v. United 
States, 104 U.S. App. D.C. 391, 262 F.2d 702 (1958), cert. denied, 360 
U.S. 911 (1959); Fresno Deintermixture Case, 15 Pike & Fischer R.R. 
1586i,. 1597 (1957), 19 id. 1581, 1592 (1960). 


23! See Reply Br. 8. Recently,in Trans-Pacific Freight Conference of 


Japan v. Federal Maritime Board, _U.S. App. D.C.__,, 302/F. 2d 875, 
879 (April 12, 1962), this Court refused to sanction an attempt by the Board 
to depart from the long-standing and consistent interpretation previously 
placed by the Board on a provision of the Shipping Act. 


Zot E.g., 


FCC, Twenty-third Ann. Rep. 108 (1957): 
‘In some cases, the Commission believed it would be 
possible to improve the situation by deleting a VHF channel 
from one area to make it all UHF. | 
". . , Since some of the conclusions affected existing 

stations, they were afforded an opportunity for specie as 
required by the Communications Act, if they did not consent 

to the proposed modifications affecting them, and in those cases 
the Commission delayed final action until further Bees pro- 
cedures are completed." 
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expressed no disapproval of this practice, and made no effort to amend 
any provision of the Act, including Section 303(f), to permit a different 
procedure even though the Communications Act has been constantly be- 
fore Congress for amendment. This indicates a congressional conclu- 


30/ 


sion that the Commission's prior construction was correct. —— 


B. The Court placed weight on provisions of the Communications 
Act - Sections 301, 304, 307(d) and 309(h) - which limit the term of a 
broadcast license to three years and which state that no licensee has any 
vested right to continue operating beyond that term or toa particular 
channel. But these provisions do not relate to procedural rights. Their 
purpose was to make clear that no licensee has anything in the nature of 
a perpetual brenchinele! And Marietta's position is entirely consistent 
with the words and the purpose of these provisions. Marietta only re- 
quests an evidentiary hearing. It has never claimed any vested right to 


operate on Channel 10. Marietta concedes that after an evidentiary hearing 


oot E. g., Helvering v. Winmill, 305 U.S. 79, 83 (1938); NLRB v. 
Gullett Gin Co., 340 U.S. 361, 365-66 (1951); see Trans-Pacific Freight 
Conference, supra n. 28, at 879. 


Bul See, e.g., Hearings on S. l and S. 1754 Before the Senate Committee 


on Interstate Commerce, 69th Cong., Ist Sess. 110 (1926): 


"Sen, CUMMINS. I do not quite understand the two 
provisions as recited in the latter part of paragraph (8), 
that there is no vested right in the license or in the wave 
length. If there is no vested right, no property right, why 
is it not revocable at pleasure? So why do you provide 
that there shall be certain causes for revocation? 


"Sen. DILL. If I may suggest, the provision that 
there shall be no vested property right is that they shall 
not have the ‘right to have the license renewed because 
they once had that wave length. 


“|. . , That was my idea. 


" . | , The history of franchises to public corpora- 
tions shows that sometimes they have claimed the fact that 
they have used a right for a certain time gave them the right 
tothe use of it afterwards, becausethey had it forthat certaintime." 
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its frequency may be changed if such change is in the public interest. 
Indeed, it acknowledges that, should Marietta prevail and Channel 10 
remain in Bakersfield, any person would have the right to file an applica- 
tion for comparative hearing on Channel 10 with Marietta's renewal 


| 
application. 


In National Broadcasting Co. (KOA) v. FCC, 76 U.S. App.) D.C. 238, 
242, 132 F.2d 545, 549 (1942), aff'd, 319 U.S. 239 (1943), this Court 


described as "untenable" and a "fallacy" the argument that a licensee ‘has 


‘ 2 ; : ‘ 
no right to be heard aay because it has no vested right in the frequency, or 


in its license or status thereunder. .. .'" This is precisely the argument 


to which the Court has given weight here. 


C. In addition to relying on Section 303(f) and other statutory pro- 
visions, Marietta made the following additional arguments, not dealt with 
in the Court's opinion, that in the particular circumstances of this case it 


is entitled to an evidentiary hearing: 


1, Marietta contended that the nature of the proceeding below required 
an adjudicatory, rather than a rule-making, procedure. (Br. 41-48.) The 
proceeding was limited in scope. Marietta, as the licensee of the channel 
proposed to be deleted, was uniquely and exceptionally affected.| The pro- 
ceeding involved the resolution of conflicting private claims and disputed 
factual questions. It did not implement, initiate or announce any general 
policy. In view of these circumstances, the constitutional requirement of 
due proceseon and the standards of ''basic fairness" enunciated in Sanga- 
mon Valley Television Corp. v. United States, 106 U.S. App. D.C. 30, 269 


F.2d 221 (1959), required an evidentiary hearing even if the Communications 
| 


32 
f KOA, it will be recalled, involved the right to an evidentiary hearing 
and no mere right to be "heard" through paper pleadings. 


| 
33! Compare Londoner v. Denver, 210 U.S. 373 (1908), with Bi-Metallic 
Investment Co. v. State Bd, of Equalization, 239 U.S. 441 (191)5). 
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Act could be construed as permitting rule making in other reallocation 


34/ 
cases.— 


No reference is made in the Court's opinion to this argument, al- 
though at one point the! Court seems to say that an evidentiary hearing 


would not be useful since Marietta participated and was heard in the rule- 


35 
making proceeding. (Slip Op., Pp. 7. jeer However, this does not take into 


account the showing made by Marietta (Br. 44-45; Reply Br. 9-11), that 
testimony under oath and cross-examination are necessary in order to 
determine the probative value of conflicting engineering studies and eco- 
nomic claims (there were no economic studies), self-serving declarations 
and the Commission's generalized experience — all of which were relied 
upon by the Commission in the rule-making proceeding. (See Note, 75 Harv. 


L. Rev. 1578, 1601 (June 1962). 22! Further, the value of an evidentiary 


4 
ey This conclusion is not affected by the cases cited by the Court (Slip 


Op., p. 6) which involved the allocation of television channels through rule 
making. As the Court noted, "these cases. . . differ from Marietta's in 
the respect that here the deletion was at a location where Marietta was 
operating on the channel which was ordered to be deleted, whereas a com- 
parable situation did not exist in the cases cited."' (Slip Op., pp. 6-7.) 


a2f The Court goes on to say that the Commission need not hold an evi- 


dentiary hearing because it already held a rule-making proceeding. For 
this proposition the Court referred to Gerico Investment Co. v. FCC, 103 
U.S. App. D.C. 141, 143, 255 F.2d 893, 895 (1958). (Slip Op., pp. 7-8.) 
But Gerico dealt with a wholly different situation - the claim, rejected by 
the Court, that the grant of a construction permit for a channel which had 
been allocated by rule making constituted a modification of the license of 
an existing station operating in the same general area. 

act The importance of cross-examination with regard to material of this 
nature was recognized by the Commission itself when it terminated the 
limited show-cause hearing below on the ground that Marietta was not given 
a fair opportunity to test by cross-examination the probative value of ma- 
terial relating to the experience of UHF stations in other intermixed mar- 
kets. ‘(Transcontinent Television Corp., 22 Pike & Fischer R.R. 477, 
479 (1962).) Yet the Commission relied in its rule-making proceeding upon 
the very same type of data (see R. 1830, 1833), and Marietta had no op- 
portunity to examine the data relied on in that proceeding. 
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hearing is demonstrated by the fact that on points which were crucial to 
the Commission's rule-making decision the Examiner, in the limited show - 
cause hearing, reached different conclusions after having had the benefit of 


testimony under oath and cross -examination. (Br. 8, 47; Reply Br. 10.) 


2. Marietta also contended that the Commission committed reversible 
error by its disregard of the procedure it had announced would govern the 
proceedings below. (Br. 48-51) and that this operated to Marietta's preju- 
dice. (Reply Br. 16.) Commission practice in deintermixture cases prior 


to the proceedings below contemplated, first, a rule-making proceeding on 


a proposed deletion and, secondly, if the rule-making proceeding resulted 
in a tentative determination to delete an existing station's channél, an evi- 
dentiary hearing on whether the proposed deletion was, in fact, = the public 
interest. At the outset of the proceedings below, the Commission, by 
formal order, represented, we believe, that such a dual procedure would 
be followed here. (R. 2055-2056.) Not until after the conclusion of the 
rule-making proceeding did the Commission reverse itself and deny Mari- 


etta the right to a full evidentiary hearing. (R. 127, 1850, 2266 and 2272.) 
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Under Supreme Court precedent out and the alternate holding of Sangamon 


Valley Television Corp. v. United States, 106 U.S. App. D.C. 80, 269 F.2d 
221 (1959), the Commission's reversal of the procedure to be followed con- 
stituted error. Having laid down the ground rules for the proceedings, the 


| 
Commission was required to observe them. 


D. Although Marietta has specifically requested rehearing only on 
certain matters presented to the Court, it does not intend to waive or aban- 
don its other points on appeal. As to those points, Marietta relies upon the 


arguments previously made. 


37/ Vitarelli v. Seaton, 359 U.S. 535 (1959); Service v. Dulle 
U.S. 363 (1957); United States ex rel. Accardiv. Shaughnessy, 
260 (1954). 


THIS COURT SHOULD ORDER A REMAND ON BOTH THE ALL- 
CHANNEL RECEIVER ISSUE AND THE EVIDENTIARY HEARING 
ISSUE OR, AT THE LEAST, SHOULD ORDER A REMAND ON THE 
ALL-CHANNEL ISSUE AND RETAIN JURISDICTION OVER THE 
PROCEEDINGS. 

A. This petition is being filed to bring the following matters before 


the Court: 


1. the effect on the Commission's rule-making decision of the all- 


channel receiver legislation and the policies embodied therein. 


2. issues relating to whether Marietta is entitled to an evidentiary 


hearing on a change of its frequency from VHF to UHF. 


B. Marietta seeks the following relief upon such rehearing: the 
entering of an order and judgment vacating or setting aside the Commission's 
actions below and remanding these proceedings to the Commission with di- 
rections (1) to consider, in further rule-making proceedings in which Mari- 
etta is permitted to participate fully, the effect of the all-channel receiver 
law and the policies embodied therein upon its decision in the rule-making 
proceeding here under review and (2), in the event the Commission, for any 
reason, concludes that such law and policies should not be applied to Bakers- 
field, to afford Marietta an evidentiary hearing on the question whether it 


should be required to shift from VHF Channel 10 to a UHF channel. 


C. Ifthe Court, upon rehearing, concludes that further Commission 
action is warranted but only with respect to matters pertaining to the all- 


channel set law, Marietta requests that this Court enter an order containing 


the following provisions: 


(1) The orders and judgments of this Court entered on July 19, 1962, 
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: 38 cate ; : 
shall remain rT he the Court's opinion of that date is withheld and 
the matter is remanded to the Commission. 


(2) This Court retains jurisdiction of these proceedings pending 


. . | 
remand to the Commission. 


(3) On remand, the Commission is directed to consider, in further 
rulemaking proceedings, the effect of the all-channel receiver law and the 
policies embodied therein upon the decision rendered in the rule;making 


proceeding here under review. 


(4) Marietta shall be permitted to participate fully in such Commis - 


sion proceedings. 


(5) The Commission is directed to report its conclusions and recom- 


mendations, along with any new order it proposes to enter, to this Court. 
| 
This form of relief is requested in order to avoid a possible proce- 


dural impasse. At the outset of this petition we demonstrated the import - 
ance of the evidentiary hearing question and we pointed out (1) that, were 
it not for the major changed circumstances going to the foundation of the 
Commission's rule-making decision which warrant remand to the Commis- 
sion for further consideration, Marietta would directly seek rediew of the 
decision of this Court in the Supreme Court and (2) that if the Court deter- 
mines to grant relief limited to the effect of the all-channel receiver law, 
Marietta still wishes to preserve its right to seek a Supreme Cdurt deter- 


mination of this issue at an appropriate time, if this becomes necessary. 
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Li Rule 27(d) provides that the granting of a petition for rehearing 


automatically results in the vacation of the previously entered judgment. 
We understand the rule to have this effect whether a petition for rehearing 
is granted in whole or in part. Thus, the relief sought would continue in 
effect the vacation of the orders and judgments of July 19. If tHe Court 
does not agree that this would be the effect of the rule on a partial grant 

of this petition for rehearing, then, for the reasons set forth below, we 
request that, if the Court grants rehearing in part, it order that the orders 
and judgments of July 19 be vacated pending determination of the case on 
rehearing. 
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(See pages 3-4 above.): If this Court, after rehearing, enters an order 
remanding the proceeding to the Commission for the sole purpose of con- 
sidering the all-channel legislation, with the Commission's decision being 
affirmed in all other respects, there is a question whether Marietta would 
be able to obtain review by the Supreme Court of the evidentiary hearing 
issue on the merits in view of the pendency of the further proceedings before 
the Commission. On the other hand, if upon the further proceedings, the 
Commission decides adversely to Marietta, there is a question whether the 
issue of Marietta's right to an evidentiary hearing would still be open and 


still be available for review by the Supreme Court on certiorari. 


Marietta at this time represents to this Court that it intends to seek 
certiorari in order to obtain Supreme Court review of its right to a full 
evidentiary hearing in this proceeding, if this becomes necessary. How- 
ever, the enactment of the all-channel set legislation is so important and 
establishes a congressional policy so directly contrary to the Commission's 
action below that this legislation should be considered at this time and at any 
subsequent stages of this case. The above procedure requested in the event 
of remand only on the "all-channel" issue is necessary in order that sub- 
stantial justice may be accomplished — so that this critical legislation can 
be considered in this case without endangering Marietta's right to have the 
important questions previously decided in this case reviewed in the Supreme 


Court, if this becomes necessary. 


Abundant use of the suggested procedure, including the retention of 
jurisdiction over the proceeding by the Court, has been made by this Court 


in many cases arising from this Commission, as well as from other admin- 


istrative guuncien =” The fact that this case has already been heard on the 


32! WKAT, Inc. v. FCC, 103 U.S. App. D.C. 324, 258 F.2d 418 (1958), 
111 U.S. App. D.C. 253, 296 F.2d 375, cert. denied, 368 U.S. 841 (1961); 
Massachusetts Bay Telecasters, Inc. v. FCC, 104 U.S. App. D.C. 226, 261 
F.2d 55 (1958), 111 UiS. App. D.C. 144, 295 F.2d 131, cert. denied, 366 
U.S. 918 (1961); Sangamon Valley Television Corp. v. United States, 106 
U.S. App. D.C. 30, 269 F.2d 221 (1959), 111 U.S. App. D.C. 113, 294 F. 
2a 742 (1961); WORZ, Inc. v. FCC, 106 U.S. App. D.C. 14, 268 F.2d 889, 
mandamus denied, 361 U.S. 805 (1959); Tuscarora Indian Nation v. FPC, 
105 U.S. App. D.C. 146, 265 F.2d 338 (1959), rev'd on other grounds, 362 
U.S. 99 (1960); WIRL Television Co. v. United States, 107 U.S. App. D.C. 
21, 274 F.2d 83 (1959); United Air Lines, Inc. v. CAB, 108 U.S. App. D.C. 
220, 281 F.2d 53 (1960). 
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merits, and even that an opinion has been issued, makes no difference 


procedurally. (See page 16, above.) . | 


If the requested procedure is followed,, the Commission would be re- 


quired to conduct further proceedings and to report back to this (Court before 


| 
taking any final action. This Court will then be in a position to enter a final 


judgment disposing of the entire matter. If the Commission, after examina- 
tion of the all-channel law and its legislative history, reports to the Court 
that it intends to reaffirm its previous decision in the rule-making proceed- 
ing, and if this Court upholds that action, then a final judgment affirming 

the Commission's decision can be entered. At that time, Marietta will have 
a clear right to seek certiorari in the Supreme Court, raising all issues in 
the case. If, on the other hand, the Commission reports back to this Court 
that it intends to reverse its previous decision, and if this Court upholds that 


Commission action, then an appropriate final judgment can be entered. 
Respectfully submitted, 


Ernest W. Jennes 
Herbert Dym 
Edward J. Grenier, Jr. 


701 Union Trust Building 
Washington 5, D.C. 


Attorneys for Appellant-Petitioner 


Of Counsel: 
Covington & Burling 


August 3, 1962 


APPENDIX A 


Excerpts from 
House of Representatives Report No. 1559 
87th Congress, 2d Session (April 9, 1962) 


% * % 


All-Channel Receiver Leg islation Only Means To Achieve 
Adequate Television System 


Your committee has conducted extensive hearings on this 
legislation. It has become completely convinced that all-channel 
receiver legislation is not only the best but the only practical 
way of achieving an adequate commercial and educational tele - 
vision system in the United States. 


The Federal Communications Commission has had under 
study alternative methods of achieving an adequate commer- 
cial and educational television system. Some of these methods 
contemplated expansion of the number of VHF channels allocated 
for television broadcasting. Negotiations were undertaken look- 
ing toward the possibility of obtaining additional frequencies for 
television use in the VHF and lower UHF portions of the radio 
spectrum. It was concluded, however, by the Department of 
Defense and the Office of Civil Defense Mobilization that sub- 
stantial reassignment of Government services now occupying 
portions of the spectrum which have been considered for a 
contiguous band of VHF channels would not only involve exces - 
sive costs but additionally would unduly disrupt defense re- 
sources. 


Another method contemplated a 70-channel-UHF-only 
system. But the Commission rejected this approach because 
(1) it would involve tremendous dislocation and (2) the Com- 
mission is convinced that there is a definite need to utilize 
both UHF and VHF television channels, % 


cs Another method of promoting UHF operations was suggested 


to the committee. It would require each commercial VHF station 
to operate a parallel UHF station in the same community. The 
committee is convinced that such proposals would not provide the 
public with a significant amount of additional television program - 
ing, but rather would hinder or block the introduction of new and 
different commercial television services and the full development 
of educational television facilities in these communities. It would 
not be in the public interest to waste valuable frequencies by using 
them to duplicate either in whole or in large part VHF commercial 
service. 
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After considering all of these alternatives, the Commis - 
sion concluded that the fulfillment of the objectives of an ade- 
quate national television system can be achieved only through 
the utilization of the 82 channels now allocated for television 
broadcasting. 


Your committee completely and without reservation con- 
curs in this conclusion of the Federal Communications Com- 
mission. This conclusion has also received the fullest support 
of the Nation's educational and commercial broadcasters. | 


Experience to date has demonstrated conclusively that a 
television system limited primarily to 12 VHF channels in [sic] 


entirely inadequate for the Nation's needs. 


| 
The present situation which leaves unused 93 percent |of 


available UHF television channels results in an inexcusable 
waste of one of the most valuable and limited natural resources 
to which this Nation and other nations have access — the radio 
spectrum. If these channels continue to remain unused for 
television purposes it may ultimately lead to making this in- 
valuable and limited natural resource available for other pur- 
poses, and many potential industrial users are now clamoring 
for such reallocation of these unused channels. All of the 82 
channels allocated for television use, however, will be required 
if the goal of an adequate educational and commercial television 
system is to be achieved. The proposed all-channel television 
legislation is the only workable method by which this goal can be 
achieved. 


Unless the public has sets that can receive UHF as well 
as VHF, prospective UHF stations will not be able to reach the 
audiences necessary for effective operation and UHF stations 
will be deterred from coming into being. Yet, without ae 
stations in operation, the public lacks the incentive to buy sets 
capable of receiving both UHF and VHF. This is true especially 
since a VHF-only set can be bought for slightly less money 
(about $25) than an all-channel set. Until this vicious circle 
is broken and the public has a sufficient number of all-channel 
sets, the satisfactory development of commercial and educa - 
tional UHF television will remain impeded. For 10 years this 
circle has not been broken, with the result that VHF channels 
constitute the principal foundation of our present educational 
and commercial television system. It is clear, therefore,| that 
the time has come for the Congress to enact appropriate legis - 
lation to break this circle so that UHF television can be developed 
in the public interest. The legislation reported by your committee 
providing the needed authority for the Commission is the legisla- 
tion needed to accomplish this objective. | 


oe 
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Deintermixture Policy 


In 1952, the Commission adopted a nationwide intermixed 
VHF -UHF allocation structure for television. On the basis of 
hindsight it is clear that this structure has led to the creation 
of the very problems with which this legislation proposes to 
deal. In attempting to cope with some aspects of these problems 
in a patchwork manner, the Commission developed a policy of 
selective deintermixture. In other words, the Commission sought 
to encourage UHF by selecting certain communities and to pro- 
vide in those communities for more effective local competition 
through the device of making these communities all UHF com- 
munities instead of intermixed VHF -UHF communities. 


The Commission has stated categorically that it does not 
conceive of deintermixture as a general or long-range solution 
for the television allocations problem. On the contrary, the 
Commission stresses that an intermixed television system using 
both UHF and VHF channels will be needed to achieve our long- 
range goal of an effective national television system, and that 
all-channel receiver legislation is the key to that long-range goal. 


Your committee wholeheartedly agrees with the Commis- 
sion that a long-range policy of developing an 82-channel VHF and 
UHF television system should be followed. In order to implement 
this policy your committee urges the enactment of all-channel 
receiver legislation. Vice versa your committee feels equally 
strongly that the pursuit of the Commission's earlier short-range 
policy of selective deintermixture should be held in abeyance un- 
til the effectiveness of the long-range policy can be assessed. 


In order that there might be no doubt as to your committee's 
views on the policies which are to be followed in an attempt to 
develop an adequate commercial and educational television system 
in the United States, specific questions as to these policies have 
been asked of the Commission and the Commission has answered 
these questions in writing. The committee's questions and the 
Commission's letter of March 16, 1962, may be found in appendix 
B and constitute an integral part of the legislative history of this 
legislation. 


In its letter, in which Commissioners Minow, Hyde, Bartley, 
Craven, Ford, and Cross concurred, the Federal Communications 
Commission represented to the committee its judgment that deinter- 
mixture is not a long-range solution for the television allocations 
problem, that a combined VHF-UHF system is needed, that if all- 
channel receiver legislation is enacted by this Congress, the Com- 
mission would not proceed with the eight deintermixture proceedings 
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initiated on July 27, 1961, and that, on the contrary, a sufficient 
period of time should be allowed to indicate whether the all- 
channel receiver authority would in fact achieve the Commission's 
overall allocations goal of a satisfactory system of intermixed 

UHF and VHF assignments. Further, the Commission répresented 
that it would make periodic reports to the committee and that before 
undertaking any further application of any policy of deintermixture, 
the Commission would advise the committee of its plans and give 


the committee an appropriate period of time to consider such plans. 


Your committee urges adoption of this legislation in the light 


of the representations made by the Commission. | 


Under this legislation time will have to be allowed for the 
Commission to issue rules to implement the legislation and for 
manufacturers to convert to production of all-channel receivers. 
Substantial time will have to elapse thereafter before a large 
majority of the public becomes equipped with all-channel|receivers 
so that the effectiveness of the legislation can be determined. 
There are now some 55 million television sets in the United States 
and annual sales are at the rate of about 6 million. Thus, the 
moratorium means that the Commission's moratorium with respect 
to deintermixture will be in effect for 5, 6, or 7 years, or, more 


likely, an even longer period of time, after the date of enactment 
of all-channel legislation until the effectiveness of the legislation 
has had a reasonable chance to prove itself. 


In accordance with the written representations of the Com- 
mission, the moratorium does not apply to existing deintermixture 
proceedings other than the eight proceedings referred to|in the 
Commission's letter. There are four other deintermixture pro- 
ceedings referred to in detail in the appendix to the Commission's 
letter in the case of which the Commission may find it necessary 
to go forward with such proceedings and to reach a decision in 
these cases which the Commission determines to be in the public 
interest under the particular facts existing in the proceedings. In 
deciding these cases, however, the committee expects the Commis - 
sion to give proper weight to the congressional policies get forth 
in this report. Furthermore, the committee notes the Commission's 
statement that in deciding these particular cases it will pone great 
weight to any loss of service to the public which would result from 
the abandonment of VHF channels allocated to the particular com- 
munities involved in these cases. 
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Support for Legislation 


The legislation has the unanimous and enthusiastic 
support of the Federal Communications Commission. As 
a matter of fact the Commission testified that it considers 
this legislation the most important part of the Commission's 
legislative program. Many Members of Congress testified 
in person in favor of this legislation which implements the 
Congress! and the Commission's long-range policy of de- 
veloping an 82-channel television system and which thus 
assures continuation of existing VHF services in communit- 
ies and areas where loss of such services was threatened by 
the Commission's deintermixture policy. 


The legislation further has the active support of the 
broadcasting industry, including the television networks. 
The most enthusiastic support for this legislation, perhaps, 
comes from the thousands of viewers who may be threatened 
with complete loss of television service if the only available 
VHF service were to be discontinued and less far-reaching 
UHF service substituted. Numerous persons and community 
leaders have pleaded with the committee not to let this happen, 
and the committee is gratified that the all-channel receiver 
legislation will'assure continuation of existing VHF services. 


It should be noted that a witness appearing for the Con- 
sumer Products Division of the Electronic Industries Associa- 
tion testified in opposition to the legislation. The record shows, 
however, that several television manufacturers, including some 
of the largest manufacturers in the industry, support the all- 
channel television legislation. 


Conclusions 


The Congress and the Commission have sought a solution 
to the difficult television allocations problem which has existed 
since 1953, Practically all segments of the broadcasting in- 
dustry, the Commission, and all others who have studied this 
problem most intensely, now agree that this legislation is the 
only practical way of obtaining the benefits of an all-82-channel 
television system. 


Your committee has weighed carefully all of the arguments 
in favor of and against this legislation. It has come to the con- 
clusion, which is supported by the overwhelming majority of the 
committee members, that this legislation is the only practical 
means by which an adequate commercial and educational tele- 
vision system can be put into effect in the United States, True 
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| 
enough, the consumer will have to pay a slightly higher price, 


at least initially, for all-channel sets. 


Experience has demon- 


strated, however, that mass production of electronic equipment 
results in substantial price reductions to the consumer, and the 
committee does not expect this case to be an exception. Even at 
a slight increase in price, the investment in all-channel re- 
ceivers will be well worth the cost if this is the only way in which 
the American people can be assured of the benefits of television 
service to the fullest degree. Therefore, your committee urges 


the prompt adoption of this legislation. 


* ae a 


(pp. 4 - 9) 


APPENDIX B 


Excerpts from 
Senate Report No. 1526 
87th Congress, 2d Session (May 24, 1962) 


* * cd 


Deintermixture Policy 


When the FCC adopted its allocations plan in 1952 it 
intermixed VHF and UHF assignments in the hope that this 
would bring about multiple outlets to most communities in the 
United States. Needless to say, this has not worked out. 


On the basis of hindsight it is clear that this allocations 
structure has led to the creation of the very problem of which [sic] 
this all-channel legislation proposes to deal. 


Since 1954 extensive hearings and numerous studies 
and many reports have been written on the subject of UHF 
and VHF. The FCC in an attempt to meet some of the prob- 
lems has moved in a patchwork manner and one of the policies 
pursued involved deintermixture. The policy of deintermix- 
ture involves the encouragement of UHF by selecting certain 
communities and to provide in those communities for more 
effective local competition through the device of making these 
communities all UHF communities instead of intermixed VHF 
and UHF communities. 


During the hearings conducted by your committee a num - 
ber of witnesses strongly criticized the Commission's proposals 
with reference to deintermixture. Your committee wishes to 
emphasize therefore that an important corollary of this legisla- 
tion is the policy which the Commission intends to follow with 
respect to certain deintermixture proceedings in the event the 
all-channel legislation is enacted. The Commission has made 
it clear that it does not view deintermixture as a general or 
long-range solution for the television allocations problem. 
Quite to the contrary, the Commission has emphasized that an 
intermixed system utilizing both UHF and VHF channels is 
needed to achieve our long-range goal of an effective national 
television system and that the all-channel receiver legislation 
is the key to that long-range goal. In view of the long difficult 
history of the television allocations structure since 1952, your 
committee is impressed with the judgment of the Commission 
that development of an adequate, truly nationwide television 
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system requires the use of all 82 channels and it is for this 
reason that it is urging the enactment of this legislation, | 
But equally important, your committee feels that until the 
effectiveness of this legislation can be tested, the interim 
short-range policy of selective deintermixture should be held 
in abeyance. 


The Commission's policy with regard to deintermixture 
was set forth in a letter dated March 16, 1962, to the chairman 
of the Subcommittee on Communications, Senator John O.| Pas- 
tore, and concurred in by Commissioners Minow, Hyde, Bartley, 
Craven, Ford and Cross (app. B). In that letter the Commis- 
sion represented its judgment that a combined VHF -UHF system 
is needed; that if all-channel receiver legislation is enacted by 
this Congress the Commission would not proceed with the/eight 
deintermixture proceedings initiated by it on July 27, 1961; and 
that a sufficient period of time should be allowed to indicate 
whether the all-channel television receiver legislation would, 
in fact, achieve the Commission's overall allocations goal of a 
satisfactory system of intermixed UHF-VHF assignments, 


The FCC also represented that it would make periodic 
reports to Congress and that before it undertook any further 
action with respect to deintermixture, it would advise the|/Con- 
gress of its plan and give the committees of Congress an ap- 
propriate period of time to consider such plans. 


Your committee considers these representations by/the 
Commission to be of paramount importance and has taken|ac- 
tion on this legislation in specific reliance on them. 


Under the bill time will have to be allowed for the Com- 
mission to implement this legislation and for manufacturers to 
convert to production of all-channel sets. Your committee 
cannot state with any degree of accuracy how long a period of 
time will elapse before the effectiveness of this legislation can 
be assessed or how long the Commission's moratorium on de- 
intermixture may last. However, in view of the representa- 
tions made by the Commission, this period of time may ppssibly 
last from 5 to 6 or 7 years. Further, in accordance with) the 
written representations of the Commission the moratorium on 
deintermixture does not apply to existing deintermixture proceed- 
ings other than the eight proceedings referred to in the Commis - 
sion's letter. There are three (and conceivably four) other de- 
intermixture proceedings referred to in detail in the appendix 
to the Commission's letter in the case of which the Commission 
may find it necessary to go forward with such proceedings and 
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to reach a decision which the Commission determines to be 

in the public interest under the particular facts of the pro- 
ceedings. In deciding these cases, however, your committee 
expects the FCC to give weight to the congressional policies 
set forth in this report, and specifically, to any loss of serv- 
ice to the public which would result in the abandonment of 
VHF channels allocated to the particular communities involved 
in these cases. 


Conclusion 


For almost 10 years now, both the Congress and the 
Commission have sought a solution to the difficult television 
allocations problem. 


The all-channel receiver legislation proposed here has 
the unanimous and enthusiastic support of the Federal Com- 
munications Commission, which considers this legislation the 
most important item.in its legislative program. Many Members 
of Congress have testified in support of this legislation, which 
is designed to implement the Congress' and the Commission's 
long-range policy of developing an 82-channel system. This 
bill further has been actively supported by the broadcasting 
industry, including the television networks as well, and by a 
Significant portion of the television receiver manufacturers. 


We emphasize that the aim of this measure is an inter- 
mixed television system using both 12 VHF and 70 UHF chan- 
nels. Inthis regard, we stress again that we consider the 
Commission's representations regarding deintermixture to be 
of critical importance, for those representations insure that 
existing VHF service will be maintained pending the passage 
of sufficient time to test the effectiveness of this legislation. 


Your committee has carefully appraised all of the argu- 
ments for any [sic] against this bill, and is impressed with the 
Commission's position that this legislation is the only practical 
means by which an adequate and truly nationwide commercial 
and educational television system can be put into effect in the 
United States. The 12-channel VHF system to which television 
has been largely relegated in this country has been squeezed to 
the limit. Yet, our population expands; new families are formed; 
per capita income trends upward; leisure time becomes increas- 
ingly available and new products and new companies seek advertis- 
ing outlets. All of these economic and social factors indicate the 
need, and provide firm support for, an expanded system of com- 
mercial and educational television. 


In light of these considerations, your committee urges the 
rompt adoption of H.R. 8031. 
Ere ees . 4 rn (pp. 5-7) 
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I hereby certify that the foregoing Petition for Rehearing is presented 


in good faith and not for delay. 
| 
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Ernest W. Jennes 
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CLERK OF THE UNITED 
STATES COURT OF APPEALS 
Tho Commission has various ronewal applications ponding OVi0z b 
In many of them the only changos to bo modo ure those of froquency.Tho 
Commission, in order to facilitate its procedure, wishes to proceed with 
such change without holding a hoaring rolative thereto. The question thus 
arises whether, undor the Radio ict of 1927, such c hearing is necossary. 


OPINION 


In detormining whether. there is any necessity for ao hearing under 
cireumstences 25 above sot forth, the Radio Act of 1927 and tho policy 
involved in passage of suck legislation mist bo considored ns the ultimate 
source of authority. : 


By Section 4, paragraph (c) the euthority givon to tho Commission, 
voth with regard to clssses of stations end individusl stations, is un- 
limited with respect to tho determination of frequoncy, power, or hours 
of operttion, except by the standard of public intorest, convenionco or 
necessity. 111 three of ‘these consideretions aro of vital importcncc in 
the cos eas of intorferonce 2nd virtually eyucl importance is given to 
each by\paragraph (c) and (f) of Scction 4. Thore is a furthor provision 
in Scetion 10 which provides that applications shall scot forth such facts 
as the liconsing authority my proecribe in reference to tho fro.,ucncic3, 
the power to be usod, cnd tho periods of tino during which it is proposec 
to operate the station. These scctions would thus sccm to indicnts that 

- gach of the aforomontioned factors are to bo considered within tho limits 
of a license and a chango in any of them to bo considered cs % eningo in 
the license. Any such cha:ge vould then necessarily be 2 denial of whst 
had been spacifically spplied for under the Commission's regulations. This 
procedure of tho Commission requirvus an applicant dofinitely to state tho 
power, timo and froquoncy desired and whore one of those is not grantod 
as rejuested, it would svem to justify the contention that thore hes boon 
a denial of o most mtcrial part of a liconse so as to furnish a pasis for 

~« @ppoal to the Court of Appeals of tho District of Columbia. Soction 11 
“.° glono provides for a hoaring in case of ¢ doniel of & liconse and by the 
gqbove intorprefation a hoaring would ‘bo nocossary whonevor a renewal is 

_-not granted in total. . 


Tho Court of Appeals of tho District of Columbia in the case of 
General Eloctric Company v. Federal Radio Commission (31 Fe (2) 630 ), 
apparently reached this same conclusion. It accepted jurisdiction of tho 


case and thus assumed thoro had been a denicl of 2 renewal cpplication 
since the court's jurisdiction is derived from tho Radio act of 1527 
which specifies the only cases sppealable to this court. 


| 

By the waiver provision in Section llA the owner of a statio 

ceknotledges the power of the Commission to change his fro uency 

changes can only be mide in accord with tho standard of public interest, 
convenionee, or necessity. To hold othurwisc would ba to oxercise an 

arbitrary power which the ict did not comtcmplato. | 


It con readily be secon that the right to uso a particular froquency, 
so long 1s it is consistent with the standard adopted in the Redio act, is 
just as important as the right to have a cortain amount of povier|or time on 
the air. If all frequencies were equally desirable so that 2 change from 
ono to another would cause no appreciable difference, there might be a 
basis for another vict:s. But “ore the desirablo frequoncics in the broad- 
cast band are distinctly limited nd where the desirability of/a particular 
frequency varices with the location of the station, there is an cquitadle 
Yight at least to show any claim to & particular frequency, and under the 
proper interpretation there is a logal right given vy Section lljof tho 
fet, to demand c hearing whonover an attempt is made to change tage fre- 
quency. Moreover, it would certainly secm to be the botter policy to sllow 
_& station a hecring whenovor a change was contemplated, if an agreement 
could not previously be reached between tho Commission and the station 
operators» : . 


May 28, 1929, 


(Approved) Bethuel M. Webster, ore; 


General Counsél. aa 


*\ Augunt 26, 19296. 


Hon, Jomcs Couzens, Chairmen, y 
Committo. on Intorstato Commorco, 
S.nato Offico Building, 

Vc-sh ington, D.C. 


“.* Sirs 


~In May 17, 1929, at = hdcring before tho Conmittce on Intorstate 
Commerec, you ee dreft suggostod smendmcnts to S. 6, 71st 
Congress, ist Ses s—~-Bill to provide for the regulation of the trans- 
mission of intolligonco by wire or wircless. Tho draft of suggested 
amendments attached hereto is respectfully offorod in complicnco with 
your roquest. 


rane Thc suggested amondmcnts aro intonded (1) to remedy specific dc-- 

- €oets which have boon encountcrod in the raministration of the Rudio ..ct 
of 1927, xs amended, from which S. 6 is-partly drown, ond (2) to indic:.te 
my person.1 opinion rog.rding cort-.in questions of policy prosunted by the 
rogulation of intcrstate and forcign communic~tion. . I, h-ve stated bricfly 
my ronson for the proposed change in onch instance. You will note, however, 
th-t I h-ve limited mysolf to provisions of S. 6 dcaling with radio comm- ,; 
nic-tion; I do not fcol qu:lificd at the prosent timo to make dotailed sug- 
gostions for amondment of othor portions of the Bill. 


RS i 
Since my suggestions aro limited to regul-tion of radio commni= 
cation, many of them can be considcrod as rmondments of tho Redio Act of 
1927, if Congress dofers cnactront of a comprehensive communic:tion mensuro 
for further invostigetion nnd consider=tion. ; 


I am gretofal for this opportunity to: contribute in a small wey 
- to the constructive work of your Committco. I shall bo gl=d to relcase.c 
“". -copy of my suggostions for uso by tho Pross or othor interest.d parsons 
.4f you fool that it would stimlato useful discussion of tho subjoct. 
agibeeae : : : Respectfully, ; 


ae 


. “Bothuol Mi. Wodstor, Je, 
“cr |" Gonoral Counso}e 


| Pn tgs ne SET TT 


SUGGSSTED AX NIMCET 
To S. 6 
71 st Congross, 1st Sossion 
& Bill 


fo provide for the rogulation of tho transmission of intclligonce vy wirso 
or wircloss 


: . coisenahe ss 
Bo it enm.cted by the Senate and House of Reprosentstives of the United 


States of smericn in Congress assembled, That the provisions of this s.ct 
| 


shz.ll apply to all forms of communication by wire or wircless cmong the 
i 

several States or with forcign nations. 

(The Sen.te Bill applies oniy +o eli | common carriors.e A vroadeasting 

station is not a common corricr in the scons¢ the. “t+ it mst accept broad- 


casts from all-comors. Nevertheless, broadessting stations should jbo sub- 


ject to the ict. 


The Sonate Bill further provides it shall not apply to tronsmigsion 
| 


of intelligence by wire or wircloss wnolly within the Statc. This language 


is omitted in the draft, owing to the fact that it might bo construed ~s 
& limitation of federal authority. Since, in the case of wireless |at least, 
becouse of the interference factor, all communication ‘mst be rogsadod os 


interstate, and it is thorofore subject to regulation). 


Page 2, Lino ls 

Change “trade” to "radio". 

Line 9: 

Clarify menning of "signal". Why not simply say: 
"No person, otc., shall use or 
operate any spporatus for radio 
COMMUNICATION .cecreccoee” 

(Sco section 29, which should bo altered to 


* conform with the Intornationzl Radiotclo= 


graph Convention of 1927). 


Sec. 1. (0) upon any vessel or aircraft of the United Statcs; or 


(f) upon any aircraft or other mobile st-tions with- 
in the jurisdiction of the Unj G. States, oxcept 
under and in .ccerdsnce with/ Act end with = li- 
consc in that that behalf granted under the pro- 
visions of this ict. 

(Note circraft aro included with vesscls. 
Also, to clarify and extend ths scope of the 
suthority, within the jurisdiction of the United . 
States is insorted for within the United States.) 


Sec. 1. (c) (Since broadcasting stations, whether tity operate 
with or without compensation for their services, ro~ 
quiro rogul:tion, although they sre not common carriors 
in the usual sonse, I should omit the provision entirely, 
or indicate it is not ‘intended to classify brondceastors 


ns carriors). 
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Sec. 1. (4) ( I should mke the Act apply to communice- 
tion generally, without attempting to define such 
words 2s “transmission”. Commmicxtion includcs 
not only messago treffic in tho usucl senso, but 
also ssgnata, and er energy, which is a good 


deal broader than intelligence. Sou Section 29). 


(Tho Commission has granted commits for constructi 
at Guam, although thot possession is not mentioned 
expressly in the Act. If the zone system is preserved, 

“however, Guszn and Sastern Samoa should be explicitly 
included in one of the five Zoncs. In spite of =xe= 
cutive control of these possessions, it will induc 
uniformity of regulation ond service to make their 
commmication facilities specifically subject to com= 


mission regulation and control. If they are not ex- 


pressly included, they should be specifically excluded, 


like the Philippine Islands ami Canz1 Zone). 


Sece 3. (a) . . « « «© »Tho Commission shall elso elect a 
* vice-chairman who shall, during absonco of the chair=" 


mon, assume the duties of that offico. 


Soc. 3e (v0) Each member of the Commission shall be cn actual 
resident citizen of the United States. No menber of | 
the. Comaission shall be financially interested in the 
momefccture or sale of radio apparatus, or in comm~ 
nication by radio; and no person employed by or having 
any financinl interest ina redio station or carricr 
subject ‘to the provisions of this Act, shall be cligi- 
vlo for appointment as a momber of the commission. 


‘Mombers of the commission shall not engzge in any other 


business, vocation, or omploymont. Not more then threo 


commissionors shall be members of the somo political 
porty. 

(The first scntence presents = question of poli- 
by.cAIt is belicved that public interest would be 
served if ‘tho President were empowered to appoint 
qualified ‘persons reg-rdless of residence. Such a 
provision would tond to csteblish national as opposed 
to sectional representation. The sentence on page 
4, line 22 - Not more than one commissioncr shell be 
appointed from any zone — hes boon omitted, since tho 
President my, if the suggested chmge is edopted, 
give such soction.l representation if he finds it 


desiradio). 
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Sec. 5. (c) . .-» No vacancy in the commission shall 
impeir the right of the rem-ining comnissioneors 
to exercise <1] the powers of the cormis sion. 
A mjority of the members thoroof shall con- 
stitute 2 quorum for the transaction of busincss. 

(Tho lxst sontencs is addod to ncgrtive any 
contention that the commission mst act througn 
2 full membsrship rother than through © quorum. 

‘I should leave out the sentence relating to re- 
movs1l for stated couse, since the President hes | 
unrestricted powor of romoval. Moyers v. U.S. 


272 U.S. 52). 


(a) Zach commissioner shall reccive an snmel | 


salary of $10,000, poyeble in monthly installments. 
Tho commission shell sppoint ~ generc1 counsel who 
shall receive « salary of $10,000 per anmum, and | 


three assistants to such gonercl counsel who shall 


receive 2 salory of $7,500 per annum. Tho com- 


‘ | 
mission shall appoint 2 secrotary sho shall receive 


a salary of $ per anmum. The commission shall 2p- 
point a chiof engincer who shall receive alory 
of $ per anmum, ond two sssist-nts to such 
chiof enginver who shall receive a salary of $ 


per annum. The commission, sh2ll appoint ami fix 
< | 
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the componsation of such specin] counsel, attorneys, 


engineers, specinl experts, cxaminsrs, sud other em- 
ployees .s it shall from time to tame find necessary 
for tho porformnce of its duties. All employons, 
with the oxception of the goneri.1 counsel, «ssist«nts 
to tho gener~l counsel, the secretary, the chief en- 
gineer, assistants to the chiof ongincer, special 
counsel, attorneys, ongincers, special experts, and 
examinors, shall be subject to tho provisions of the 


civil service l-zws. 


Sec. 3S. (a) (The amendytory Act of March 4, 1929, provided 
for the employment of 2 goncral counsel and assistants 
to the general counsel at the snlarios indicated =bove. 
This provision nas enabled the orgwnization of the legrl 
division on - proper bxsis for the first time. Prior to 
the Amondatory Act, it was difficult to obtain qualified 
attorneys, and the general counsel was compelled to render 
service at o substantinl porson-l sacrifice. To attrict 
slified experts, it is believed that similar provisions. 
should be mde for the cnginccring division, which has 
heretofore had to rely on cxperts borrowed from other de- 
partments and bureaus It is believed tho secrotary’ “ 
office calls for simil.r consideration. Morcover, the 


commission should be free to rotein high-grade progessions1 
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assistents without roference to tho rigid requirements 


of the Classification Act). 


Soce 3. (c) « e'. e approved by the chairman of the commission, or, 
in the xbsonce of the chairmn, by the ‘vice-ch:.irman. 


(This is insortcd to avoid unnccessary delsys). 


Soce Se te) The Commission shall have cuthority to inquire into 
the monogoment of the business of 211 common carriers 
ona radio stations subject to the provisions of this | 
Act « « « « « ond shall have the right to obtain from 
such common cerricrs and radio stations ce ee ee 

(If the distinction betwoon carricrs snd radio 
stations which are not carriers, 0. ge, broadcasting 
stations, is clscwhorc obscrved, this section should 


be brondenod as suggestcd). 


Sec. 3. (k) Tho commission may conduct its provoodings in such) 
momner 23 will best conduce to the proper dispatch 
of ‘masinoss and the onds of justico. Tho commission 
‘shell hrve the powor to require by subpoena the ‘ate 
tondance ami testimony of witnéssos and the production 
of 211 books, papors, tariffs, contracts, ogreemcnts, 

| 


ond documents relating to any m.ttor under investiga © 


tion. Any represontative of the commission and any 


~f= 


_ exwmincr appointed by the commission mey administer 
ovths ond affirmtions -~nd sign subpocnas. In casc 
of failure to comply with any subpoenas or in caso of 
the contum.cy of -ny witness appearing at ony hearing 
before an cxnmincr, the cormission, or a division thero~ 
of, the commission ma; invoke the iid of any District 
Court of the United Statcs. Such court my thereupon 
ordor the witncss to comply with ti.e requiromonts of 
the subpocna, or to give evidence which is relevant to 
the mtter in question; and sony failure to oboy such 
order of the court may bo pubishcd by tho court: as a 
contempt theroof,. 

A m.jority of the Commission . « -.. « «+ 2 « 


(This miter is suggested to clarify cortsin pro- 


cedural aifficultios which have sariscn in connoction 


with the administration of the present Act: 

(1) It specifically; recognizes hearings beforo examiners 
or single commissioners, and (2) It specifically pro- 
vides a romedy to cnforce compliance with process of 


the commission). 


(f) » 2 © eis e: Provided, however, That ch-nges in the 
weve lengths, authorized power, im the character of omittod 
signals, or in the times of operation of -ny rdio station 


shall not be made without tho consent of the station li- 
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censece unless, cfter 2 hearing, in the judgment of 
the cormission » « « « 
(fo rvoid interfercnee, it muy be necessary to 
mike certain changes without the consent of the li- 
eonsce, but in such cxuses it is bolioved ~ hexring 


is nocossn.ry’ before the ch-ngo is put into effect). 


(This provision was taken fron the presont Act “llow- 


ing appes.ls from the Scerot.-ry of Commerce to the com= 
mission. It should be climinatcd since, under the new 
Act, the commission is contimed =s the licensing 


outhority). 


(It might be weil to require licenses for. govern- 
nent stations, subject to the poor of the President 
to set side or modify sx action of the commission 


with reference to such st:tions). 


Soc. 7. (a) (This provision is unnecessary in view of tho mi 


oxplicit provisions of Section 9). 


Sec. 7. (4) . - «+ Upon the oxpiration of omy licensc, upon Ap 
plic.tion therefor, « roncewal of such license may be 
gronted from time to time for - term of not to excoed 


* three yonrs in tho cxso of brosdcnsting licenses and 
ss ; 
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not to oxceced five yours in the esse of other li- 
censes, but action of the commission with eeseronee 

to the gremting of such -~pplicctions sh~1ll be governed 
by the snmo considerations and practice which affect 
the gronting of origin=l spolications. 

(Tne scetion is enlarged to indicate specifically 
that applicsnts for rencwe1 must show compliance with 
the stondcrd of public intorcst, convenicnea, or mec— 
essity just os they had to show it in the first in- 


stance). 


Sec. 7+ (c) In considering spplicestions for liccnsos, for ro- 
newel of licenses, «nd for modificntion of licenses, 
entre and insofor +s there is - demand for tho some, 
the commission sh-li m-ke such « distribution of licenses, 
frequencics, hours of oper jon, and powor among the sev- 
eral States -nd commnitics «s to provide on equitsble 
distribution of good radio reception anong the samc. 

(Tho above suggestion represents a modificstion 
of the Devis Amondmont, and plscos the emphasis on the 
- interests of tho listener as opposed to the interests 
of those who are primsrily intcrosted in broadcast ing. 


In my opinion, this is a nccoss.ry corollary of the 


- gtendard "public intcrost, convenience and nocessity", 


. by which the commission is guided. Uorcover, in prac- 


y -il- : 
tice, the Davis Amondmout has been found unfair to 


cert=in locnlitics, snd t 0 rigid). 


A redio station within tho mooning of this Act is 
211 the apparatus employed at « singlo ‘location for 


tho purpose of radio commnicxtion. If remote con= 


trol is employed, all the apparatus used in connection 


therowith shall be considered to ve part of the sta- 
tion. A radio station liccnse shall suthorizo the 
use and operation of such spparatus of a frequency 
or frequencics ond with power thercin designated. 

The commission may grint liccnses, romowal of 
liconscs, and modificstion of licensss only upon weit 
ton spplication therefor received by it: Provided, how- — 
ever, That 30 day licenses for vessels or oirerctt of | 
‘ the United States im; be Lenioe without such forml | 
application if circumstancos warrent it. All epplicn- 
tions shall bo filed with tho commission. . + + ee + | © 

(As rewritten, the provision is intendod: (1) 
to dofine the word “station. There hts beon grost 
difference of opinion on the subject. Somo contond it 
means 2 singlo transmittor. ee say it includes = 
tronsmittor, « stotion bend, ond a sot of call lotters. 
Some limit it to a station band. ‘ho suggested defi- - 
nition is thought to be convoniont, decisive, and ° 


sciontific. 
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(2) To require written ~pplicstions in proper 
form as a prerequisite to commission action, except 
where emergencies affecting vessels or circraft justify 
action on informal application. 

(3) 25 eliminate entirely the use of construction 
permits. They have scrved their purpose in prevent 2 
investments without definite ~dvence assurance from the 
commission that licenses enn and will be issued. But 
there is less and less onstruction, end the public is 
now gonerally on notice of the limited number of chan~ 
nels end the extent of the commission's authority. 
Licenses should be spplicd for and granted before any 
construction is begun. From an ndaministrotive ond 
legal standpoint, construction pormits have caused 2 
great deal of trouble and doubt. All the inform.tion 
the commission desires can be more easily obtaincd 
on spplication for license; and in the ense of alter- 
ation in equipment, chenge of location, ctc., all 
relovant inform.tion may be adduced on applicstion for 
modification of stution liccnse). 


(2) If upon exeminntion of any cpplication for a li- 


conse, renewal of license, or modifics.tion of license, 


the commission shall dctermine that public interest, 
convenience, or necessity would be served by the grant- 


ing thereof, it shall suthorize the issuance, renowcl, 
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or modification thuercof in ~ccordsnce with said find- 
ings: Provided, however, That any licensee affected vy 

Gs applicntion shall oc granted a reason vblc oppor= 
tunity to be heard before the commission takes final 
action on any such applicstion. In the event the comr 

mission upon examination of any such spplicstion does) 
not reach such decision with respect thereto, it shall 
notify the applicant and any licensee affected thereby 

shall fix and give notice of oa time and plnce for a 


henring thorcon, and shell afford such «pplicant and 


shy licensee affected by such applicetion an opportunity 


to bo hoard under such rules snd regulotions as it may 


prescribc. 
(The suggestcd amendment accomplishes the following 
purposes; It provides specifically for = hearing in op- 
position to ony application which. may be before the com= 
mission). 
Sec. 10. (d) ....--.---tO any company, corporntion, or association 
of which morc than one-half of the.crpitnl stock may be 
voted by aliens or their representatives or by a foreign 
govermment or representative thercof, or by any company, 
corporation, or associ:.tion organized under the laws of 
a foreign country: Provided, however, That nothing herein 
shell prevont the licensing of radio apparatus on poord 
any vessel or aircraft of the United Statcs when the in- 


stallation and use of such apparatus is requircd by Act 


=-lt< 
of Congress or treaty to which the United States 
is s prziy. 

A license issued under the terms of this Act 

a personel, nonctransiensble 746% in the li- 

consce to operate » radio st-tion on the frequency or 
frequencies > ad with the power ond subject to the con- 
ditions ond limit-tions dcsign.ted in said licensc. 
Tac licensce must at oll times hee possession ond con- 
trol of the station. Ncither the license required here 
boy nor any right thereby granted nor the sudstantiol con- 
trol of eny radio station suthorized by ony such lLicensc 
shall be transferred, sssigned, or in cny manner, cither 
voluntarily or invalunter tie, disposcd of to any person, 
firm, corporstion, or ~ssociation without the consent 


in writing of the commission. 


(The first een oF Sec. 10. has been liberal- 
ized to some degroe (1) to allow alicn dircctors, (2) to 
pormit larger stock ownership by slions, end (3) to avoid 
inconsistencies with the Ship Act of 1910, as omended, 
which requires radio on practically all vessels using 
United States ports reg.rdless of ownership. The second 
paragraph of Sec. 10. has ween enlarged (1) to define 


tho righ nted py a license, (2) to require control 


of stetions by licensces who my be held responsible for 


the operetion thereof, ond (3) to eliminnte trafficking 


—P 


The commission 1 refuse +. station license to ony 
person, firm, corporation, or ocintion, or any 

subsidiary thersof, vhich ars beon finslly adjudged 
guilty by = Court of the United States in any pro- 


ceeding, civil or criminal, of wunlnwiully monopoliz- 


ing or attempting unlwwfully to monopolize, after 
this Act takes sffect, redio communicstion, directly 
or indircetly, through the control of tho mvmfacturs 
or sale of radio appcrstus, through exclusive traffic 
arrangements, or by any other means, or to h:.ve becn 
using unfair methods of competition in interstate of 
Poreden: :COMAIGT CO 5° “63 ss a awe. e? once: ve. ws 

(In my opinion, « sufficient deterrent is prop 


vided by Sec. 13., ond I should climin.te Soc. ll. 


should bo mide poraissive rather than mandatory, for 


there may be enscs in which the interest of the public 


in mintaining -~ system of communication would crestly 


exceed the interest in drastic punishment. Also, -.38 
indicated, the scction mst be clarificd to show sp¢ci- 
fically its application to civil as well ss crimins 


guilt). 


© fon ies 


}. ae 8 ee 2 - : . S4 
Sec. a: wy stction licase my be revoked or suspended /by the 


commission ++ ror violation of or failure to observe any 

of the restrictions ord conditions of this Act or of sny rcgu- © 
intion of the commission authorized by this et or by a 

tronty ratified by the United States: Provided, however, That 
no license shall de revoked or suspended ontil the licensee 

hrs been given a reasonable opportunity to show cause why on 
order of revocntion or suspensicn should not be issucd. +Redie- 
Se eae ne 


a 3 
(This section hns been simplified (1) to permit tho li- 


—_—— 
—— ae 


censee to mic 2 showing before the order of revocation or sus- ; 

pension was issued, and (2) to climinsto the execedingly nwk- « 

werd ond dilatory proccdure heretofore required. It has beon 

cniergod to vost ithe commission with discretion to dctornine 

whether revocation or suspension is approprinte to mect the 

circumatences in'x.ch cusc. The corresponding provision oF 

the Redio Act of 1927 n.s wver bccn employed, mainly becuse 

re reece tN EMIT eae : 

the practico specified is so slow and cumbersome that it can- 

not be used before the term of a particular license cxpires. 
I should climinnte the matter beginning -t page 20, 

$ 
lino 17, and extending to p-goe 21, line 2, for after the ps- 


_ sage of this Act, the commission on commnications will h-vo 


exclusive jurisdiction to control facilities, charges, etc.). 


“Stes 14. iny applicant fox, % station license, or for the ronow:.1 
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or modification of a sttion license, whose application is 
refused ‘by the cormission, and sny licensee snd any State or 
political subdivision thercof which is-aggricved or whose in- 
torests are affected by ony decision or order of the comnission 
gronting or refusing an application or revoking or suspending ra) 
station license, ond any licensee whose license is revoked | or 
suspendcd by the commission, shall have the right %o appest 
from sni@ decision or-order to the Court of Appeals of the |Dis- 
trict of Columbia by filing with said court within twenty days 
after the Anekecan or order complaincd of is rendered noti¢e in 
writing of soid appeal and of the reasons therefor. 

The commission shell be notificd of said sppenl by ser- 
vice upon it immediately after the filing thereof of 2 certi- 
fied copy.of said appeal and of the recsons th: refor. Within 
trenty days after the filing of sid appeal the commission) shail 
File with the court the originals or certified copies of ali 
papers and cvidence presented to it upon the application involved 
or in the hosring upon .n order of revocation or suspension of : 
license, and also « like copy of its decision thercon and & fault 

statement in writing of the facts and grounds for its decision. 

as found and given by it. | 
Te court shall hear, review, and determine the sppesl 

upon said record and evidence, and may affira, modify, sr pet 


| 
aside the decision or order of tho commission. The findings 


of the commission as to the facts, if supported by testimony, 
| 


shall be conclusive.. If cither p-xrty shall apply to the court 
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for leave to ndduce additionnl evidence, and shall show to the satis- 


frction of the court that such additions1 evidence is materinl and that 


there were reasonable grounds for the failure to adduce such evidence 

in the proceeding before the commission, the court may ordor such -d- 

ditionnl evidence to be taken cefore the commission and to be adduced 

upon the hearing in such manner .nd upon such terms snd conditions “s 

to the court moy scem proper. The commission may modify its fincings 
-3 to the facts, or mike now findings, by roason of the edaitionsl 
ence 30 token, and it sholl file such modified or new findings, 

suppyrted by testimony, shall be conclusive, and its recom- 

the modification or setting sside of its original 
‘@ecision or order, with the roturn of such -a@dition:1 evidence. Any 


revision by the court shell be confined to the points sct forth in tre 


rensons of appeol. Such proceedings in the Gourt of uppeals of the 


District of Columbia shall be givon precedence over other cases ponding 
therein, ond shall be in every way expedited. (Redio ict, Sec. 16.) 
(The appellate provision hi.s been m.terinlly eltered =s fol- 
lows: (1) Appeals from orders of revocation and suspension of license, 
2s well os other apposls from decisions of the camission, must be 
taken to the Court of Appoals of the District of Columbic, It is in- 
convenient, and probably unconstitutional, to invest District Courts 
_of the United States with powor to review the findings of sn adminis- 
trative body. (2) Provision is mde for saneels by portiecs in intcrost 
other than those whose applications hve been sofaseds This will safe- 


guard the intcrest of those who my be sdverscky affected by docisions 
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the court, on cppeal, although such parties did not h ications 
which were refused by the decision appealed from. (3} o void 

the timc for taking the appesl is measured from the ae.te of 
| 


instond of from the effective date of decisions or orders. 


} Notice of the appenl must be served upon the commission oftejr the 
| 


seme is filed instcad of prior to the filing thercof as now provided. 
(5) The commission mast file 211 papcrs snd evidence presented pon the 

wlications involved. The cffect of the word “original in the| present 
act is not cloar. (6) The Court is givon limited powers of review in 
accoraénnec with the sottled pructice on appeals from findings and de- 
cisions °f other administrative bodies. It may not set asice findings 

* fet which are supported by evidence. In short, it may not, on ad- 
ministrative questions, substitute its judgment for that of the commission. 
(7} Beenuse of the public intercst therein, provision is mide for ex- 


= napenls.) 


(Radio act, Sec. 17.) (In my opinion, the antitrust lews, to-- 
gether with the powcr of strict regulction conforrcd by : 
Bill, amply protect the public sg:inst the evils of monopoly. 
Tho provision is wnintelligible, nnd I should climinate| it 
entirely. If retained, however, it should be clarified) to 


show, among other things, whether the commission is bound to 


make findings of restraint of trade or nonopoly. ) 


(Radio 4ct, Sec. 21.) (4s he reinabove indicated, I should 


eliminate the provision entirely. Therc is no nocd for| con- 


Scc. 


struction pormits, and their use gives rise to unnecessary 


confusion and delay.) 


(It might be well to lonve this matter to commission rogu- 


lation). 


ZT accccccvcccece 8 


: erovided, However, That nothing herein shall 


limit the power of the commission, in exercising its licens- 


ing cuthority, to consider whether a perticular program 
~oz_typo.gf program serves public interest, convenience, or 


necessity. (Radio ict, Scc. 29.) 


(Radio Let, Sec. SO.) (Imlarge tho section to include 


Guam, Zastorn Sanoz.) 
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Tho term "radio communicrtion” or "radio communica- 
tions" wherever used in this Act means the tronsnission 
vy radio of writing, signs, signzls, pictures, and 
sounds of -11 kinds by moans of Hertzian waves. (Radio| 
Act, Sec. 31.) 


"(This embodies the definition contained in tho 


International Rediotelegraph Convention of 1927. It 


covers wired radio xs well ss wircless. } 


Any person, firm, corporation, or assicintion « - 6 «| 
shall be punished by 2 fino of not moro thon $500.00 
for onch and overy day during which such offense occur. 
(Radio ict, Sec. 32.) 

(The section has been enlarged to show what con- 
stitutes an offense. Section 33 of the Radio Act of 
1927, providing severe penaltics for violetions of the 
Act, for false statements, ctc., hrs beon emitted from 
the Sonzte Bill. It should bo included -— as ntehk the 
pensltics might be reduced in ordor to mko it less 


difficult to obtain convictions.) 
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I. SECTIONS 303(f), 309 AND. 316 OF THE COMMUNICATIONS 
ACT REQUIRED A FULL EVIDENTIARY HEARING PRIOR 
TO DELETION OF CHANNEL 10 FROM BAKERSFIELD. 


The Government has devoted much of its brief to the non-controversial 
proposition that no broadcast licensee has a vested right to continue operat- 
ing on an assigned frequency. (Gov't. Br. 28-29, 36-45). From this the 
Government argues that Marietta! has no right to an evidentiary hearing 


_on the question whether its frequency should be changed at the end of the 


. 2 
stated term of its license. (Gov't. Br. 27). The argument is a non sequitur. — 


As the courts have recognized, the two propositions are separate and 
dasttace.— One concerns the power of the Commission to effect a change in 
frequency. The other involves the procedure required to be used in exercis- 
ing that power. Other than by flat assertion, the Government has not related 
the two. 

Marietta's claim to a full evidentiary hearing is founded principally 
on the procedural requirements of §§303(f), 309 and 316 of the Communica- 


tions Act. (Marietta Br. 13-37). Bland, generalized assertions as to the 


1 PALA 2 z : 
a Appellant-petitioner is referred to herein as "Marietta". 


cal The Government ‘urges dismissal of Case No. 16, 684, an appeal under 


§402(b) of the Communications Act. (Gov't. Br. 2). However, §402(b)(5) 
permits an appeal "by the holder of any. . . station license which has been 
modified. . . by the|\Commission", The Government's jurisdictional argu- 
ment is thus predicated on its view of one of the critical points on the merits 
—i.e., whether a license modification is involved. 

~The Government also urges dismissal of Cases No. 16,540 and 16,541, 
which seek review of orders limiting Marietta's show-cause hearing, on the 
ground that the show-cause proceeding has beenterminated. (Gov't. Br. 2-3). 
But the end of that proceeding does not affect the fact that these orders de- 
prived Marietta of a full evidentiary hearing on the question whether Channel 
10 should be deleted. ' Therefore, the orders are properly reviewable. See 
Marietta's Answer and Partial Objection To Motion To Dismiss Cases No. 
16,540 and 16,541, especially pages 13 and 14. This conclusion is supported 
by the Court's December 8, 1961, order denying the Government's motion to 
prevent review of the same orders. 


3 National Broadcasting Co. (KOA) v. FCC, 76 App. D.C. 238, 242, 132 
F.2d 545, 549 (1942), aff'd, 319 U.S. 239 (1943); Ashbacker Radio Corp. v. 
FCC, 326 U.S. 327, 331-32 (1945); see Marietta Br. 38-39. 


"general scheme of the Act" which permeate the Government's brief are 


no substitute for close analysis of the specific provisions at issue. 
A. Section 303(f) of the Communications Act. 


1. The Statutory Language. §303(f) deals expressly with changes in 
frequencies. The Government characterizes its language as "comparable" 
to that of §316. (Gov't. Br. 47). But, whereas §316 (which deals with 
license modifications generally) refers to the "term" of a license, §303(£) 
contains no such limitation. The latter states simply that changes in the 
frequencies. . . of any station shall not be made without the consent of 
the station licensee unless, after a public hearing, the Commission shall 
determine that such changes" will be in the public interest. And having 
urged that the "term" language is significant in its argument on §316 (Gov't. 
Br. 45), the Government cannot urge that the absence of such language in 
§303(f) has no significance. 
The Government also contends that Marietta does not come within 
§303(f) on the theory that, when the stated term of Marietta's license ex- 
pires on December 1, 1962, it will no longer be a "station licensee" but 
rather will just be an applicant. (Gov't. Br. 47). The Government's 
position is quite inconsistent. It recognizes that Marietta will be able to 
continue operation on Channel 10 until final action is taken on its renewal 
application by virtue of §307(d) which requires that the license |be continued 
in effect. (Gov't. Br. 46, n. 27). Yet it apparently overlooks|the fact that 


"licensee" is defined in §3(c) as "the holder of a radio station license granted 


or continued in force under authority of this Act". (Emphasis added.) Thus, 


on December 1, 1962, and thereafter, Marietta will be a "station licensee" 


covered by §303(f). a 


4 
eal The Government appears to argue further that, in any event, Marietta's 


application for renewal must be filed at least 90 days before December 1, 
1962, and final action on the application may be taken before that date and 
thus that §30@(d) may well not come into operation at all. This assumes the 
Government's conclusion, i,e., that the application for renewal may be 
(Cont'd on next page) 


This conclusion is also required in view of §303(f)'s application to 
“changes in the frequencies . . . of any station. The Government's 
interpretation assumes that a station becomes a different "station" every © 
time its licensee obtains a renewal. This is clearly not the ordinary mean- 
ing of the word. Nor is it the Commission's interpretation of the word. 

The Commission stated below that "Station KERO-TV commenced operation 
on VHF Channel 10 in September of 1953" (R. 1832); yet, since September, 


1953, at least two renewals have been granted. 


2. The Legislative History. Our main brief showed that the apparent 
meaning of §303(f) was buttressed by extensive legislative history. (Mari- 
etta Br. 24-37). The Government does seek to explain away certain aspects 
of this history. But in support of its own view of §303(f) the Government has 
brought forth only one isolated statement — a statement by Solicitor Davis 
of the Commerce Department about §4(f) of the 1927 Radio Act (Gov't. Br. 


48) which was treated in our main brief (p. 31, n. 18). 


a. The 1929 Views of the Radio Commission's General Covawel. =" 


The Government would discount Webster's proposed amendment to §4(f) of 

the Radio Act (which was later incorporated into §303(£) on the ground that 

it "was on its face concerned only with changes in an existing license. . . -" 
(Gov't. Br. 50). (Emphasis added.) If the Government means by this that 
Webster was concernéd only with changes during the stated term of a license, 


it is in error. Webster's proposal contained no such limitation. 


The Government also questions whether Webster's August, 1929, 
proposal was intended to cover changes at the end of a license period in view 


of his May, 1929, opinion that a hearing on such changes was already required, 


(Footnote 4 cont'd. from preceding page:) 

summarily rejected by the Commission because the rule making order is 
valid. But Marietta was a licensee when the orders below were issued, is 
one now and will continue to be a licensee when its renewal application is 
filed and until the Commission lawfully makes it a non-licensee. And the 
Commission cannot lawfully reject a renewal application by Marietta for 
Channel 10 on the ground that Channel 10 is not available until it has com- 
plied with §303(f) and given Marietta — a licensee — the hearing to which it 
is entitled. . 


2 See Marietta Br. 26-28. These views are contrary to the Government's 


construction of the Davis statement. 


as a matter of law. (Gov't. Br. 50). But Webster's earlier opinion was 
not confined to his view of existing law. He also urged that, as a matter of 
policy, the Commission should afford a hearing in such cases. Federal 
Radio Comm'n, Ops. Gen. Counsel 75, 76 (1929). Moreover, it is not 


surprising that the General Counsel would seek a statutory clarification if 


of the matter at a time when a general revision of the statute was under 


consideration. 


b. Saltzman, Courier-Journal and Westinghouse Cased 2! 


These three 1931 cases confirmed Webster's views on the necessity for 

evidentiary hearings on a frequency change to be made effective|upon the 

expiration of a license period. (Marietta Br. 28-31). 
The Government would distinguish the 1931 cases on the ground 

that the affected stations had had no opportunity to present their| views to 

the Commission. (Gov't. Br. 51-52). The Court did not, however, de- 

cide the cases on this basis. It held specifically that prior evidentiary 

hearings were required and directed the Commission to grant such hearings.— 
The Government next contends that ‘subsequent developments in the 

law have rendered the 1931 decisions inapposite . .. The "subsequent 

developments" are cited, without elaboration, as the enactment! of the 

Administrative Procedure Act of 1946 and certain court decisions which 


have confirmed the Commission's rule-making ee (Gov't. Br. 53). 


SF Saltzman v. Stromberg-Carlson Tel. Mfg. Co., 60 App. h.a. 3l, 
46 F.2d 612 (1931); Courier - Journal.'Co:. v. Federal Radio|\Comm'n, 
60 App. D.C. 33, 46 F.2d 614 (1931); Westinghouse Elec. ‘& Mfg. Co. v. 
Federal Radio Comm'n, 60 App. D.C. 53, 47 F.2d 415 (1931). 


7/ 


Pee) 
~' In Saltzman the Court stated: "'. . . at sucha hearing .}: . the 
applicant is entitled to an opportunity to hear all the evidence, jand examine 


or cross examine the witnesses as in other cases." 60 App. D Cc. at 33, 


or cross examine the witnesses. . 
46 F.2d at 614. (Emphasis added. ) 


= From the Government's brief and that of Intervenor Kern/County 
Broadcasting Co. (hereinafter Kern’) one would not readily perceive that 
the 1931 cases involved rule-making (Gov't. Br. 51-53; Kern Br. 10), as 
was clearly the case. (See Marietta Br. 28-29). 


° 


The Administrative Procedure Act (""APA") did not weaken the three 
1931 cases. It did not grant new rule -making powers to any agency; those 
powers must be derived from the statute establishing the agency in question. 
See, e.g., United States v. Storer Broadcasting Co., 351 U.S. 192, 203 
(1956) (in upholding multiple-ownership rule Court relied only on the Com- 
munications Act to show Commission's rule-making authority). And §4(b) 
of the APA, which deals with rule-making procedures, provides that "where 
rules are required by statute to be made on the record after opportunity for 
an agency hearing, the requirements of Sections 7 [Hearings] and 8 [Decisions] 
shall apply. . .%!' The Saltzman case held that, under the Radio Act, all 
orders changing frequencies must be based on prior evidentiary hearings. 
Thus, far from rendering Saltzman inapposite, the APA required the Com- 
mission to observe in this case the very procedures called for by Saltzman. 


The cases cited by the Government do not affect Saltzman, Courier - 


Journal and Westinghouse. (Gov't. Br. 53). None held, stated, or inti- 


mated that the Administrative Procedure Act affected the three 1931 deci- 
sions. Indeed, none dealt with the changing of an existing station's frequency. 
Significantly, two cases dealing with this question are not included in the 
Government's citations on this point; they confirm Saltzman, Courier-Journal 
and Westinghouse and support Marietta's right to a full evidentiary hearing. 
Peoples Broadcasting Co. v. United States, 93 App. D.C. 78, 209 F.2d 

286 (1953); Owensboro On The Air, Inc. v. United States, 104 App. D.C. 

391, 262 F.2d 702 (1958), cert. denied, 360 U.S. 911 (1959); see Marietta 
Br. 40-41. 


c. The Enactment of Section 303(f). After Saltzman and its com- 
panion cases were decided in 1931, the Radio Commission adopted the 
practice of granting evidentiary hearings before changing frequencies and 
reported this practice to the Congress. Federal Radio Comm'n, Sixth Ann. 
Rep. 25 (1932); Seventh Ann. Rep. 18 (1933). It will be noted that under 
the Government's present theory the Radio Commission could have avoided 
-hearings to affected licensees by making frequency changes effective upon 


the expiration of the then six-month standard license period. That the 


Radio Commission did not pursue such a course is particularly meaningful 
because it was still faced with the problem of continued broadcast inter- 
ference and because it was operating under a statutory directive to make 


a more equitable distribution of broadcast facilities. 2 


Moreover, the Government does not refer to the really pertinent 


legislative development after Saltzman, Courier-Journal and Westinghouse 
— the 1934 enactment, in §303(f), of a specific hearing requirement for 


frequency changes. Since the three decisions, and the Radio Commission's 


practice thereafter, had been reported directly to.the Gongrése, oe! pas- 


sage of §303(f) dispels any vestige of doubt that the Commission must grant 


evidentiary hearings before ordering any changes in frequencies. 


d. FCC Practice. The Government has conceded that the denial 
of a full evidentiary hearing to Marietta was a departure from |previous 
Commission practice in the broadcast field. (Gov't. Br. 55, 56). The 
Government would blunt the impact of this practice by stating that the Com- 
mission has never acknowledged that the hearing here requested by Marietta 


was required by statute. (Gov't. Br. 53-54). But in several cases the Com- 


mission said just that. Thus, in Evansville Deintermixture Case, 15 Pike & 


Fischer R.R. 1573, 1585 (1957), the Commission stated: "In view of the 
provisions of Sections 303(f) and 316. . . the frequency of Station WTVW 


could not be changed from Channel 7 to Channel 31 without the |consent of 
11/ 


the permittee or, absent such consent, a public hearing being first held", — 


at The Davis Amendment, 45 Stat. 373 (1928), directed the Radio Com-_ 
mission to equalize the broadcast facilities assigned to each of the five zones 
into which the United States was divided. This was to be accomplished "by 
granting or refusing licenses or renewals of licenses, by changing periods of 
time for operation, and by increasing or decreasing station power, when ap- 
plications are made for licenses or renewals of licenses. . .| ." This 
amendment was carried over into the 1934 Communications Act as §307(b), 
48 Stat. 1084, and was not repealed until 1936. 49 Stat. 1475, 


10/ See Federal Radio Comm'n, Fourth Ann. Rep, 47-48 (1930); Fifth Ann. 


Rep. 66-67, 69, 71-72 (1931). 


aay Similar statements are contained in Channel Assignments in New Bedford, 


21 Pike & Fischer R.R. 1691, 1692 (1961), Channel Assignments in Winston- 
Salem — High Point — Greensboro, 17 id. 1645, 1647 (1958), and Fresno De- 
intermixture Case, 15 id. 1586i, 1597 (1957). See also Marietta Br. 33-35. 


8 


The Government also cites certain Commission orders changing 
non-broadcast frequencies without prior hearings. (Gov't. Br. 36, n. 20, 
54, n. 36). But in none of these cases was the question of a hearing raised 
by a lidenwesa=! This lack of interest in evidentiary hearings on the part 
of non-broadcast licensees is understandable. Their investment is relatively 
staat, 2 they are usually allowed long amortization periods, and the pro- 
ceedings themselves frequently result in attractive new frequencies for all 
concerned. See, e.g., Motor Carrier Radio Service, 17 Pike & Fischer 
R.R. 1665 (1958); Public Safety Radio Services, 17 Pike & Fischer R.R. 
1553 (1958). Significantly, in at least one case an evidentiary hearing was 
granted upon the request of a dissatisfied non-broadcast licensee. Domestic 


Fixed Service, 12 Pike & Fischer R.R. 1547 (1955). Cf. Non-Broadcast 


Frequency Allocations, 1 Pike & Fischer R.R. 91:143 (1949). 


3. The Commission's "Discretion". Citing Evansville, the Govern- 
ment urges that a full'evidentiary hearing below would have taken too long. 
(Gov't. Br. 56-59). This assumes that the Commission has discretion to 
deny evidentiary heseiigy 22" The contrary is true. §§303(f), 309, and 316 
directed the Commission to give a full evidentiary hearing to a licensee in 


Marietta's position. 


del In Bendix Aviation Corp. v. FCC, 106 App. D.C. 304, 272 F.2d 533 


{1959}, cert. denied, 361 U.S. 965 (1960), the petitioner was an applicant 
for one of the frequencies deleted by the Commission. Unlike the situation 
here, since the petitioner in Bendix was not a licensee it could not contend 
that it was entitled to a hearing under §§303(f) or 316. 

"In one of the proceedings cited by the Government, Docket No. 10280, 
18 Fed. Reg. 827 (1953), no rule-making comments were filed. In another, 
Docket No. 10361, 18 Fed. Reg. 1613, 1614 (1953), only one comment was 
filed and that supported the Commission's proposal. 


43/ In one case cited by the Government, Industrial Radio Service, 23 Fed. 
Reg. 4784, n. 2, 17 Pike & Fischer R.R. 1569, 1570, n.'2 (1958), a manu- 
facturer of non-broadcast transmitter-receivers stated that the cost was 
under $100 per unit. 


a4) SEC v. Chenery Corp., 332 U.S. 194 (1947), cited by the Government 


(Br. 59), stands for the proposition that where an agency is not directed to 
hold evidentiary hearings, it may exercise discretion in dispensing with them. 
The case has no application where, as here, such hearings are required by 
statute. 
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Even if the amount of hearing time were relevant, Evansyille is not 


an accurate yardstick. Evansville has dragged on for five years because 


: P 15/ 
the Commission was content to proceed at a leisurely pace.— | For ex- 


ample, the Commission issued its rule-making Report and Order in Evans- 
ville in March, 1957; yet, the evidentiary hearing did not commence until 
February, 1958, eleven months ‘ater Had the Commission wished to 
expedite Evansville, it could have issued its show-cause order |contempor- 
aneously with its Notice of Proposed Rule Making, as it did in this proceed- 
ing. (R. 122, 2030). The evidentiary hearing in Evansville lasted three 
years. During this period, the Hearing Examiner granted one continuance 
of eight months, two continuances of five months each and three continuances 
of approximately two months each, or a total of two years. FCC Docket 
11757 files show that Commission counsel did not oppose any of the con- 
tinuances and requested most of them jointly. 
After the Initial Decision was issued, the Commission did not schedule 
oral argument for another eight months, (See FCC Docket 11757, Tr. 3711). 
In sum, the Evansville chronology does not indicate that ''reasonable expedi- 
tion"! (Gov't. Br. 58) would have been impossible if Marietta had received 
a full evidentiary hearing. 
The Government apparently is of the view that an evidentiary hearing 


/ 


17 
would serve no useful purpose. (Gov't, Br. 69-70).— But, as the Examiner 


said in the limited show-cause proceeding below: ''The present case is 


ey The discussion of FCC policy on deintermixture in our main brief at 
pp. 52-54 may illuminate one reason for the slow pace. 


16/ 


—" Except as otherwise noted, all references to the procedural schedule 
in Evansville are taken from the Examiner's Initial Decision, 22 Pike & 
Fischer R.R. 745, 746 (1961). 

anf This, too, assumes incorrectly that the Commission has discretion 
to dispense with evidentiary hearings on frequency changes of existing sta- 
tions. Gerico Investment Co. v. FCC, 103 App. D.C. 141, 255 F. 2d 893 
(1958), upon which the Government relies (Gov't. Br. 31, n. 17) for the 
finality of rule making, dealt with a wholly different situation - the claim 
of a station that the grant to a new station of a construction permit for a 
channel which had been allocated by rule making in the same general area 
constituted a modification of the license of the existing station. 
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illustrative of the futility which sometimes plagues the best intentioned 
when theoretical points prove to be unprovable." Transcontinent Tele- 
vision Corp. (Initial Decision), 22 Pike & Fischer R.R. 480, 526 (1961). 

As Marietta urged in its Petition for Reconsideration below (R. 1903-09), 
the "evidence" relied’ upon by the Commission in the rule-making decision 
is peculiarly the type of material with respect to which testimony under 

oath and cross-examination are essential to determine the probative value 
of conflicting engineering and economic claims, self-serving declarations 
and generalized experience which may or may not have application to a 
particular proceeding. Examples in addition to those cited at page 44 of 
our main brief are such questions as the amount of overlap between the 
three Fresno stations and the three Bakersfield stations and the significance 
of any such overlap (R. 1829-31), the actual and prospective future coverage 


of the two UHF stations and of KERO-TV (R. 1838-41), the likelihood of 


growth and successful operation of television stations in Bakersfield 


(R. 1832-34), in Fresno and in the area between with or without the de- 
intermixture of Bakersfield (R. 1829-31) and the extent to which any com- 
petitive disadvantage! of the UHF stations in Bakersfield has in fact been the 
result of intermixture (rather than circumstances unrelated to intermixture). 
(Compare R. 1834 with 22 Pike & Fischer R.R. at 509-12.) A striking 
illustration of the importance of the procedural safeguards which would have 
been available to Marietta had an evidentiary hearing been allowed is the 
Commission?s repeated reliance in its rule-making opinion and order on 
the experience of UHF stations in other markets. (R. 1830, 1833). Marietta 
moved to strike similar data which was submitted by the FCC in the limited 
shew-cause proceeding. As an alternate ground for denying Marietta's 
motion, the Examiner stated: 

"(C]Jareful review of the whole record discloses that 


whatever may have been the plight of UHF stations 
in other intermixed markets this has very little - 


1l 


pertinence to the situation prevailing today in the 
Bakersfield market. . ..'' 22 Pike & Fischer 
R.R. at 483. 18/ 


It is a curious irony that the reason given by the Commission for terminat- 
ing the limited show-cause proceeding was that the exhibits in question and 
the proposition they sought to prove were a significant part of the Commis - 
sion's case and Marietta was not given a fair opportunity to test this ma- 
terial by cross-examination. Transcontinent Television Corp. } 22 Pike 

& Fischer R.R. 477, 479 (1962). And yet it is precisely the same type 

of data and, we believe, at least in substantial part the very same data 
upon which the Commission itself relied in its rule-making order deleting 
Channel 10 from Bakersfield. And, lest it be thought that Marietta is 
raising an aridly dry procedural point without substantive significance, it 
should be noted that the Government has recognized, ina pleading filed 
with this Court, the utility of an evidentiary hearing in the circumstances 
presented below: 


“Here, while the Commission has not been persuaded 
upon its review of. . . reconsideration pleadings 
that its. . . [rule making] determinations were in 
error, it could very well be persuaded as a result 19/ 
of its study of the record in the evidentiary hearing. — 


B. Section 316(a) of the Communications Act. 


1. Modifications Occurring Within Stated Period of License. The Com- 


mission's order, at the time it was issued, deprived Marietta lof rights 


which inhered in its license, including the right to file a renewal application, 
the right to continue operation pending Commission consideration of that ap- 


plication and the right to a hearing if the Commission does not grant the 


—— 
18/ 1, discussing this data the Examiner said: 

‘It is observed, however, that because of variegations| such 
as these [definition of markets, stations included in particu- 

lar markets], parallels from one market to another cannot 

easily be drawn and generalized conclusions concerning the 

‘plight! of UHF do not themselves serve to establish the ex- 

istence of such a 'plight' in a particular market such as 

Bakersfield." 22 Pike & Fischer R.R. at 490. (Emphasis : 
in original.) 

19/ Opposition to Application for Interlocutory Injunction, pp. 5-6, 
D.C. Cir. Nos. 14,046, 14,047, Evansville Television, Inc. v. FCC. 
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application. (Marietta Br. 14-18}. Under §316(a) any such action is 
prohibited absent a prior evidentiary hearing. See FCC v. National 
Broadcasting Co. (KOA), 319 U.S. 239 (1943). Largely on the basis of 


Storer and Bendix, the Government would strip Marietta of its §316(a) 


20 
hearing protection, to say nothing of its §303(f) hearing protection. — 


But in neither of these cases was the issue whether the Commission could 


change the frequency of an existing station and deprive it of any of these 


21 
vipa oe" 


That the rule below effected an immediate modification in Marietta's 
license is indicated by Monocacy Broadcasting Co. v. Prall, 67 App. D.C. 
176, 179, 90 F.2d 421, |424 (1937). The Court there stated that a frequency 
change effective upon the expiration of a stated license term constituted a 
change in the license's conditions "during a license period". (See Marietta 
Br. 17). (Emphasis added.) The Government now disowns, as ‘erroneously 
cited", the Commission's reliance below on Monocacy. (Gov't. Br. 52, n. 4). 
But this disavowal does|not disturb the validity of Monocacy's common-sense 
statement that license conditions are changed when a frequency shift order is 


issued. 


2. Modifications Occurring After Stated Term of License. -. The 


Government makes several curious arguments about the long-drawn-out KOB 


litigation where the Cornmission implicitly construed §316(a) as applicable 


20/ United States v. Storer Broadcasting Co., 351 U.S. 192 (1956); Bendix 
Aviation Corp. v. FCC, 106 App. D.C. 304, 272 F.2d 533.(1959), cert. denied, 
361 U.S. 965 (1960). Kern cites additional cases which have followed Storer. 
(Kern Br. 11, n. 10). Since none of these cases adds anything to Storer and 
Bendix, they are not treated separately in the text. 

21/ Storer and Bendix likewise do not affect Marietta's §309 rights on Com- 
mission treatment of rénewal applications. As we have noted, the cases dealt 
with applications for new licenses, not with the renewal of existing ones. Also, 
Storer was based in part on practical considerations: it would have been burden- 
some to hold an evidentiary hearing on every application inconsistent with the 
multiple-ownership rule. 351 U.S. at 205. No such burden would have resulted 
from an evidentiary hearing on the deletion of Channel 10 at Bakersfield. 
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22 
to modifications effective after the stated term of a broadcast Bree eo 


(Marietta Br. 19-20). First, it states that "the Commission never issued 
any show-cause order to WABC in that proceeding. . . ."(Goy't. Br. 56, 
n. 38), But the reason for this was that the Commission did not want to 
give WABC an evidentiary hearing. The significant point is that), despite 
this desire to avoid a hearing, the Commission did not make an authorization 
to KOB effective at the end of one of WABC's numerous license periods. 
Second, the Government refers toa court-approved rule change 
authorizing both stations to operate on the same frequency. (Ibid. ) American 
Broadcasting-Paramount Theatres, Inc. v. FCC, 108 App. D.d. 83, 280 
F.2d 631 (1960). The suggestion seems to be that the Court thus approved 
the Commission's procedure in KOB. The Government's brief does not 
elucidate how any such approval would affect the Commission's japparent 
construction of §316 in that case. Be that as it may, the Government fails 
to mention that the change in Commission rules came after a full evidentiary 
hearing (see 108 App. D.C. at 85, 280 F. 2d at 633), a hearing which the 
Commission could have avoided under the Government's presen interpreta- 


tion of §316, 22! 


The Government's present construction of §316 would waaied the 


protection against interference long guaranteed by the KOA doctrine, The 
Commission could simply grant interfering applications, making them 


effective at the end of the stated term of the existing station's license, In 


22 
ze) The Government ignores the KOA and subsequent Commission decisions 


recognizing that §316(a) covers changes in licenses even if the changes are 
treated as becoming effective after the stated term of the license. See FCC 
v. National Broadcasting Co. (KOA), 319 U.S. 239 (1943), and|similar Com- 
mission cases cited in Marietta Br. 18-19. 


ee! The Government also asserts that the Commission never determined 
that the public interest would be served by having WABC and KOB operate on 
the same frequency. (Gov't. Br. 56, n. 38). It is difficult to comprehend how 
the Commission could have authorized ten years of operations on a basis other 
than the public interest. It is more difficult to perceive any connection between 
the Government's thesis and the implications of the KOB litigation. 
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24 
turn, the existing station would not be entitled to an evidentiary hearings 
In American Broadcastin -Paramount Theatres, Inc. v. FCC, D.C. Cir. 
Nos. 16,264, 16,528, April 5, 1962, this Court rejected a Commission 


interpretation of its FM rules on interference because it would have "read 


Section 316 right out of the Act, 23/ (Slip Op. p. 9.) That observation is 


equally appropriate here, 


3. The Owensboro Case. -In Owensboro On ‘The “Air, Inc. v. United — 
States, 104 App. D.C. 391, 262 F.2a 702 (1958), cert. denied, 360 U.S. 
911 (1959), this Court recognized specifically that an existing station is 
entitled to a full evidentiary hearing under §316. There, the Commission 
had granted an existing station the evidentiary hearing which it here denied 
Marietta. ‘Noting this procedure, the Court stated that "[The Channel 7 
permittee]... correctly contended that as permittee of VHF Channel 7 it 
was entitled to a full hearing under §316 of the Communications Act'', 104 
App. D.C. at 394, 262 F. 2d at 705. 

At one point, the Government seeks to distinguish Owensboro on the 
ground that it involved only an "application for a license upon completion of 
construction". (Gov't. Br. 61, n. 42). Later, however, in the same foot - 
note the Government acknowledges that the Owensboro court did not refer to 
the license application. In any event, §316(a) applies with equal force to 
modifications of both permits and licenses. §319(c), cited by the Government, 
deals merely with the automatic right of a permittee to secure a license upon 


completion of construction; it does not bear on license or permit modifications, 


—_ 


24/ Intervenor Kern argues (Br. 12) that the Government's construction of 
§316 could not lead to this result because, under Ashbacker Radio Corp. v. 
FCC, 326 U.S. 327 (1945), a comparative hearing would be required between 
the application of the interfering station and the existing station's renewal ap- 
plication. But Ashbacker requires a comparative hearing only where the grant 
of one application would preclude the grant of the other. 


25 one : : 
bold The Commission's conduct in that case supports Marietta's construction 


of §316. While it was pending on appeal, the license of the existing FM sta- 

tion expired. (See FCC File No. BRH-302, WENR-FM license file). Never- 
theless, the Commission did not advance this fact as grounds for refusing an 
evidentiary hearing even though it was opposed to the hearing. 
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The same is true of Frontier Broadcasting Co. v. FCC, App. D.C. 


296 F.2d 443 (1961), upon which the Government relies. 
n. 42). 


(Gov't. Br. 61, 


| 


| 


Il. THE PARTICULAR CIRCUMSTANCES OF THIS CASE RE- 


QUIRED THE COMMISSION TO GRANT MARIETT 
A FULL EVIDENTIARY HEARING. 


A. The Nature of the Proceeding. 


The Government asserts (Gov't. Br. 60) that this Court h 


any contention that the particular circumstances present below 


full evidentiary hearing. (Marietta Br. 41-48). But the very c 
the Government, Owensboro On The Air, Inc. v. United States, 
D.C. 391, 394, 262 F.2d 702, 705 (1958), cert. denied, 360 U. 


recognizes the distinction between changing a channel occupied 


station and one not so occupied, which we believe to be critical} 


The Government also contends incorrectly that a full evid 
ing would deprive many interested persons of the opportunity to 


(Gov't. Br. 62-63).. The Commission has already held its rule- 


IN 


| 
ie foreclosed 
required a 
ase cited by 
104 App. 

Ss. 911 (1959), 


by an existing 


entiary hear- 
| participate. 


making pro- 


ceeding in which some 650 persons submitted comments. And in any sub- 


sequent full-scale evidentiary hearing the Commission's staff o 


r Marietta can 


call as witnesses or depose any of those persons who have pertinent evidence 


to offer — a situation no different from the many comparative h 


earings, pro- 


ceedings involving choice of community under §307(b) of the Act and other 


FCC proceedings in which the testimony of public witnesses is pertinent. 


The Government's real position thus appears to be that it 


should be 


permitted to resolve controverted factual questions, uniquely and vitally 


affecting Marietta so as to require it to change its frequency or 


go off the 


| 
air, solely on the basis of a mass of unsworn, diffuse, and conclusionary 
| 


paper pleadings. As so applied to an existing station, this posi 


ion is incon- 


sistent with both the words and the spirit of Sangamon Valley Television Corp. 


v. United States, 106 App. D.C. 30, 269 F.2d 221 (1959). 
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B. The Commission's Prior Representation. 

The Government ‘states that it does not "believe" that the Commission 
represented to Marietta early in the proceeding below that it would receive a 
full evidentiary hearing. (Gov't. Br. 64). We submit that the material in 
our main brief (pp. 48-51) requires rejection of the Government's belief. 

The Government ‘argues alternatively that Marietta has not alleged 
that it changed its position in reliance upon the Commission's representation. 
But, the Commission has historically provided an evidentiary hearing on 
whether the frequency of an existing broadcast station should be changed, 

It is thus no surprise that, in the light of the Commission's representation 
below, Marietta did not request an evidentiary hearing or move for the 
production of evidence! or otherwise seek protection against the infirmities 
of a paper proceeding during the course of the rule making, without regard 
to the question of its statutory hearing rights. And, as pointed out above, 
when the Commission's final order in the rule-making proceeding for the 
first time informed Marietta that it would not receive a full evidentiary 
hearing, Marietta, by petition for reconsideration, requested a hearing not 


only as a matter of law but also as a matter of policy in the light of the nature 


of the proceeding, the issues and the sharply controverted facts. (R. 1903-09). 


Ill, EVEN IF RULE MAKING WERE APPROPRIATE, THE COM- 
MISSION'S ORDER IS ARBITRARY AND CAPRICIOUS. 
A. | Inconsistency With Commission Policy. 

The Government depicts Bakersfield deintermixture as standing in the 
main stream of a policy of deintermixture.(Gov't. Br. 5-7). At the same time, 
the Government urges! that the Commission's action below "is not vitiated by 
the circumstance that/it has not adopted deintermixture as a nationwide policy" 
(which is quite inconsistent with this very picture of Commis sion policy) or 
because the Commission concluded, on the particular facts of particular 
cases, that deintermixture was not in the public interest in other specific 
areas. (Gov't. Br. 68). But we believe (1) that in stopping at 1956 in its 


discussion of Commission policy the Government has incorrectly implied 
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that its 1961 Bakersfield action was consistent with Commission policy; 
(2) that the failure to have adopted even selective deintermixture as a 
nationwide policy prior to, or in, the rule-making decision below renders 
its action below arbitrary and capricious, and (3) that the cases upon which 
the Commission relies for the proposition that it may deintermix or not, 
depending upon the facts of a particular situation, are not in point because 
they all arose at a time when deintermixture was Commission policy and 
presented only the issue whether that policy was properly applied in each 
specific situation. 
It is quite true that in 1956 the Commission reversed its previous 
policy of nationwide intermixture., But, by 1958 it had rejected deinter- 
mixture in a particular proceeding not merely because of the particular 
facts in that case but because of the pendency of a study of long] range al- 
locations policy. Channel Assignments in Champaign-Urbana, Ill. , 16 Pike 
& Fischer R.R. 1630, 1634a, 1634c, 1635 (1958). By April, 1959, the 
Commission had expressly rejected deintermixture as a national policy, 
(Marietta Br. 54). Andin February, 1960, the Commission reiterated 
this position (Ibid) and moved even further away from deintermixture by 


requesting legislation authorizing it to require that television receivers be 


capable of receiving both VHF and UHF chavadtesce! The purpose of such 


legislation is, of course, to permit the achievement on a nationwide scale 

of the very situation which exists in a number of areas such as Bakersfield 

— the operation of VHF and UHF stations side by side in the same community 
— and which the Commission's order below would destroy in Bakersfield: 
Indeed, the Commission, after the filing of our main brief in this case, 
specifically stated that all-channel legislation contemplated an |intermixed 
system and reaffirmed its 1959 and 1960 stand as to the ineffectiveness of 
déintermixture as a nationwide television allocations policy. <4 


26/ 


—" See Hearings on All Channel Television Receivers and Dieintermixture 
Before the House Committee on Interstate and Foreign Commerce, 87th Cong., 
2d Sess. 138 (1962) (hereinafter "House Hearings"). 


ee H.R. Rep. No. 1559, 87th Cong., 2d Sess. 19 (1962) (hereinafter 


"House Report"); House Hearings at 135. 
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The attempted deintermixture of Bakersfield thus stands as a virtually 
isolated, and certainly ad hoc, action which was not based on, and did not 
establish, any general policy and was, in fact, contrary to Commission 
policy when the proceeding below started and when it was concluded. Thus, 
the Government's reliance on a series of VHF channel deletion cases decided 
by the Commission earlier when it had a policy of deintermixture is mis- 
placed. ay The real question presented on appeal was whether that policy 
had been properly applied in each particular case. The Commission's 
action below does not even begin to meet the standards set forth in Van 
Curler Broadcasting Corp. v. United States, 98 App. D.C. 432, 434, 236 
F.2d 727, 729 (1956), cert. denied, 352 U.S. 935 (1956), where this Court 
upheld Commission action in the following language: 


"Since the Commission did not summarily depart from 
established principles or program, but on the contrary 
followed a course clearly anticipated and provided for 
in its basic Sixth Report, its action can in no sense be 
deemed arbitrary and capricious." 


The Government'cites the House Committee Report on all-channel 
legislation as evidence of congressional approval of the Commission's action 
at Bakersfield. (Gov't. Br. 69, n. 46). The Commission had advised 
Congress that it would observe a moratorium on deintermixture proceedings 
with the exception of four specific cases. Among the excluded cases was 
Bakersfield which the Commission characterized as having received final 
action. ey The Committee's Report did recognize that the Commission's 
moratorium, as such,’ did not apply to Bakersfield but neither approved nor 


disapproved this discriminatory treatment. More important, the Committee 


28/ Gov't. Br. 68 and n. 45. Later cases cited by the Government did not 
involve the question of deleting a VHF channel. ; 


29/ The Government stresses the Commission's additional reason for the 
exclusion of Bakersfield from the moratorium. (Gov't. Br. 69, n. 46). The 
Commission stated, as it did below, that the deintermixture at Fresno, which 
had been concluded, required deintermixture at Bakersfield 105 miles away. 
This is specious because the moratorium was specifically applied to eight 
situations where VHF ‘stations are competing with UHF stations in the same 
locality (Columbia, S.'C., Montgomery, Ala., Hartford, Conn., Erie, Penna., 
Madison, Wisc., Champaign, Ill., Rockford, Ill, and Binghamton, N.Y.). 
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directed the Commission, in disposing of Bakersfield, "to give proper 
weight to the congressional policies set forth in this report'' (House Report 
at 8) —i.e., rejection of deintermixture and support for intermixture. 


(House Report at 4-5, 6-7), 22! 


B. Loss of Service. 

The Government asserts that the Commission gave "full consideration" 
to Marietta's contention that deletion of Channel 10 from Bakersfield would 
create a "white area’ of some 1,400 square miles in which over 5, 800 per- 
sons would receive no television service. (Gov't. Br. 70). But the Com- 
mission's appraisal of this issue does violence to §307(b) of the |\Communica- 
tions Act, as recently interpreted in Television Corp. of Michigan, Inc. v. 
FCC, App. D.C. __, 294 F.2d 730 (1961). Specifically, the Commission 


inverted the order of priorities laid down in that case by attaching more 


§ Ps 
weight to the beneficial consequences" of deintermixture than to tht poten- 


tial loss of service. (Marietta Br. 59). The Government has not djalt with 
this point. 
The Government also states that the Commission found it unnecessary 
to determine the exact number of people residing in the [white] area. . . 2" 
(Gov't. Br. 72). (Emphasis added.) The Commission, however, made no 
estimate whatsoever on this score and hence did not give to loss of service 
the consideration required by Television Corporation and Radio| Cin¢innati 
v. FCC, 85 App. D.C. 292, 177 F.2d 92 (1949). 
Moreover, subsequent developments reveal that, in the paper i ‘o- 
ceeding below, the Commission erred in concluding that the number « 
persons losing service ‘would be well under the number claimed by } ari- 
etta". (R. 1841). Inthe limited evidentiary show-cause case, |Com} .ission 


counsel conceded that deintermixing Bakersfield would create a "white area" 


| 
of some 5,100 persons, a figure close to the 5,800 alleged by Marietta. 


3 
oF All-channel legislation passed the House on May 2, 1962, by a vote 


of 279 to 90. 108 Cong. Rec. 6917 (daily ed. May 2, 1962). 
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22 Pike & Fischer R.R. at 521-22, 525-26 (1961). 22! 


Finally, it will be recalled that the Commission refused to defer the 
proceeding to enable Marietta to submit comparative studies of VHF and 
UHF operation in Bakersfield. (Marietta Br. 60). The Government sup- 
ports this refusal because "the Commission's determination that the alleged 
‘white area' was no bar to deintermixture was based on other factors to 
which the proposed comparative study was not material. . . .!' (Gov't. 
Br. 71, n. 47). But under Television Corporation the Commission could 
not properly dispose of a "white area" issue without first determining that 


area's extent. The Commission's denial of Marietta's motion prevented 


ore : 3 3 32 
submission of data on the point and hence was an abuse of discretion. — 


Cc. Waste of Channel 10. 

The Government defends the Commission's failure to determine 
where Channel 10 might be used — if deleted from Bakersfield — on the 
ground that such other use was a separate and distinct question from de- 
intermixing Bakersfield. (Gov't. Br. 76-77). No authority is cited for 
the view that the Commission has discretion to treat the two problems 


separately. §307(b) ofithe Communications Act directs the Commission 


ou The Government also relies on the Commission's view that the 
“white area" would receive service in fhe future. (Gov't. Br. 73), But 
Chairman Minow has advised the Congress that ''the Commission will 
never decide [a deintermixture case] on the basis of potential service". 
House Hearings at 190. The Commission has thus done precisely what 
Chairman Minow said it would not do. Moreover, on this question of future 
service the Commission merely "anticipate[d]" that the UHF stations would 
expand their coverage by increased power, improved facilities, and other 
measures and “that the possibility of more service to this area than at the 
present will be enhanced", (R. 1841). (Emphasis added.) The Commis- 
sion, however, disclosed no basis for its anticipation. 


32 ; : 
La The Government's reference to the Commission's "own technical 


studies" as a ground for denial of the request (Br. 70, n. 47) is puzzling. 
There are no such studies in the record below or, for that matter, in the 
record of the limited show-cause case. 
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to provide an “efficient . . . distribution of radio service. . 4 .." Waste 


of: a VHF channel conflicts with that mandate. 
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